CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


NORTH CAROLINA 


JULY TERM, 1827. 


SUPERIOR COURT OFFICE vy. DAVID LOCKMAN. 
From Lincoln, 


A party is at all times answerable for his own costs, and though he 
succeed in the cause, execution may issue against him therefor, 
if the same cannot be made out of the party cast. 


LocKMAN recovered judgment in the court below against one 
Allen, and the sheriff returned “Nulla bona” to a fieri facias 
issuing thereon, and the fees due the officers of the court for 
services rendered at the instance of Lockman, the plaintiff, 
remaining unpaid, a notice was served on him to show cause 
why execution should not issue against him for the amount of 
those fees, 

A motion being made below for execution, according to the 
notice, his Honor, Judge Strange, who presided, refused the 
motion and dismissed the proceedings; upon which, the case 
was brought here by appeal. 


Wilson in support of the motion. 


Hatt, J. Strictly speaking, the party is at all times (147) 
answerable for his own costs; but under the act of 
1777, Rev., ch. 115, sec. 90, the successful party being au- 
thorized to recover them from the party cast, the practice 
has been to wait the event of the suit, and then to issue execu- 
tion against the party cast for costs; before which time the 
officers do not claim to be paid their costs. But when the 
plaintiff’s costs cannot be recovered of the defendant, there is 
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no reason why the plaintiff should not pay them. And so it was 
held in Merrit v. Merrit and Brehon v. Tuton, 2 N. C., 20. 
I therefore think that in this case the motion ought to have 
been allowed in the Superior Court. 


Per Curtam. Judgment reversed. 


Cited: Carter v. Woods, 33 N. C., 22; Martin v. Chasteen, 
75 N. C., 96; Andrews v. Whisnant, 83 N. C., 446; S. v. Wal- 
lim, 89 N. C., 578; Morris v. Morris, 92 N. C., 142; Long v. 
Walker, 105 N. C., 858; Speller v. Speller, 119 N. C., 356. 








LAWSON HENDERSON, assignee, etc., v. WILLIAM SHANNON. 
From Lincoln. 


Where securities are declared void by statute, they cannot be en- 

forced even by an assignee for value and without notice; but a 

. bond, though void at common law for turpitude of consideration, 

being assignable, may be enforced by such assignee, and there 

is no distinction between consideration malum in se and malum 
prohibitum, 


Desr upon a sealed note, or single bill, tried before Daniel, 
Judge. the trial the case was that Shannon had been 
arrested upon a charge of burning a house belonging to one 
Caldwell, and after his arrest he gave his bond, with the other 
defendant as his surety, payable to Caldwell, for the purpose of 
compounding the prosecution, upon which the warrant was dis- 
missed. Afterwards, and before the bond fell due, Caldwell. 
_ assigned the same by indorsement to the plaintiff for a valuable 
consideration and without any notice to the plaintiff of the 

consideration on which it was given. 
(148) The presiding judge, upon these facts, directed a ver- 
dict for the defendants; and from the judgment thereon 
the plaintiff appealed. 


No counsel for the defendants. 
Wilson for the appellant. 


(149) Tayzror, C. J. If this were a question between the 

original parties to the bond, I should have no doubt 
that the defense could be available for the defendant, since 
the consideration of the bond is illegal; and I should be willing 


96 













et ee 







ri 

‘ 

8 
* 
» 

4 





JULY TERM, 1827. 





HENDERSON v. SHANNON. 


Me 





to make a similar decision as against an assignee; for the rule 
of law which avoids the bond, though founded on evident justice 
and policy, may be eluded in every instance, if an assignee with- 
out notice can recover. But this is a consideration for the Leg- 
islature, and they have not left us at liberty to decide according 
to our individual perceptions of justice, but have established a 
rule which we are bound to follow. 

The act of 1796 makes bonds “negotiable in the same manner 
and under the same rules and regulations as notes called promis- 
sory or negotiable notes have heretofore been.” This refers us 
to the existing law relative to promissory notes, which must fur- 
nish the rule for the decision in this case. The cases which are 
familiarly known concur in establishing the position that, inde- 
pendently of positive enactments, where a negotiable instrument 
is voidable as between the original parties, either because it is 
founded on a consideration prohibited by the common law or 
where it was without consideration at its commencement, it is 
nevertheless good in the hands of an indorsee for valuable con- 
sideration without notice, either express or implied, of the de- 
fect or failure of the consideration, as regards any other person 
than his own immediate indorsee. An indorsee so described is 
not affected by fraud or other transactions between the original 
parties. 3 Caines, 279; 4 Mass., 161. 

But notice, in legal understanding, is not confined to the 
positive knowledge of a fact, but the law implies it whenever 
such circumstances of suspicion exist as ought in reason to put 
a man upon inquiry into the transaction between the parties to 
whose contract he is about to succeed. Thus, an indorsee who 
takes a note after the time of payment has elapsed may, 
in an action against the maker, be repelled by any de- (150) 
fense of which the maker could have availed himself in 
an action by the payee, such as fraud, want of consideration, 
payment, release, set-off, ete. 3 Term, 80; 1 H. BI., 89, note a. 

But I have met with no case, excepting those provided for 
by statute, wherein an indorsee without notice and for valuable 
consideration can be affected by the illegality or defect of the 
consideration when he sues the maker. Here the bond was 
indorsed before it became due, and for a valuable considera- 
tion; for which reasons I think the judgment below wrong, and 
that there ought to be a new trial. 

Hatt, J. This is not a contest between the obligee and the 
obligors, as was the case in Collins v. Blantum, 2 Wils., 347. 
There the bond was given to stifle a prosecution for perjury, and 
both plaintiff and defendant were privy to the unlawful con- 
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sideration, for which reason the bond was held to be void; nor 
is it the case of a bond declared to be void by statute on account 
of the illegality of the consideration on which it was given, as 
was the case in Lowe v. Waller, Doug., 736, where a bill of ex- 
change given upon an usurious consideration was held to be 
void in the hands of an indorsee for a valuable consideration 
without notice of the usury. The present case is one where the 
bond is given upon a consideration which avoids it at common 
law, but assigned to the plaintiff before it became due, and 
without notice of the consideration on which it was given. I 
had doubted whether the purpose to stifle a prosecution, for 
which this bond was given, was not of so criminal a nature as 
to make it void in the hands of an indorsee; but it is said by 
two judges, in Aubert v. Maze, 2 Bos. and Pull., 371, that there 
is no distinction between cases that are malum prohibitum and 

malum in se; and I am not aware that any adjudged 
(151) case contradicts this position. Taking it, then, that there 

is no such distinction, the case of Steers v. Lashley, 
6 Term, 61, must be considered an authority for the plaintiff. 
There A was employed as a broker in stock-jobbing transac- 
tions for B, and paid money for him, for which he drew a 
bill on B, and indorsed it to C, after B had accepted it; but C 
had a knowle of the unlawful consideration on which it 
was drawn, and for that reason it was held by the court that 
he could not recover. From which I am to infer that had he 
been ignorant of the illegal consideration on which the bill was 
drawn, he would have been entitled to the judgment of the 
court in his favor. So in the case of Brown v. Turner, 7 Term, 


626, where a bill drawn upon an illegal consideration, having: 


been indorsed after it became due, was held liable in the hands 
of the indorser to every defense which existed against it in the 
hands of the original payee. From which I infer that had it 
been indorsed before it became due, and without notice of the 
consideration on which it was drawn, as in the present case, the 
plaintiff would have been entitled to the judgment of the court. 
Therefore I think the law is in favor of the plaintiff, and that 
the rule for a new trial be made absolute. 


Per Curiam. Judgment’ reversed, and new trial awarded. 


Approved: Coor v. Spicer, 65 N. C., 401; Bascom v. Smith, 
66 N. C., 537; Weith v. Wilmington, 68 N. C., 24; Ward v. 
Sugg, 113 N. 6, 494. 
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(152) 


THE JUDGES to the use of WRIGHT EDMONDSON vy. 
N. WASHINGTON and others. 


From Wayne. 


Where a judge’s order directs a certiorari to issue to the county 
court, it is no violation of duty in the clerk of the Superior Court 
to issue the writ without security ; to take such security belongs 
to the clerk of the former court before yielding obedience to 
the writ. 


By the second section of an act of Assembly, passed in 1810, 
entitled “An act to compel persons to give security in certain 
cases,” it is enacted “that in all cases where certioraris are 
directed to the county courts the clerk of the court is hereby 
required to take security, in the same manner, etc., that security 
is taken on appeals from the county to the Superior Court.” 

In 1821, one Jernigan, against whom Edmondson had ob- 
tained a judgment in Wayne County Court, presented to the 
defendant N. Washington, the clerk of the Superior Court of 
that county, the mandate of the Chief Justice, directing him 
to issue writs of certiorari and supersedeas to bring up the 
record of that judgment, and to supersede execution thereon. 
The mandate was unconditional in its terms, and Washington 
issued the writs and the clerk of the county court certified the 
record, no security having been taken by either of them. 
Whereupon Edmondson, conceiving this a breach of duty in the 
clerk of the Superior Court, brought this action upon his official 
bond. 

On the trial in the court below his Honor, Judge Donnell, 
directed a verdict for the defendants, and the plaintiffs ap- 
pealed. 


Badger and W. H. Haywood, Jr., for the appellant. 


Gaston contra. 


Hatt, J. The judge instructed the jury that the (153) 
clerk of the Superior Court, in issuing the writ of super- 
sedeas on receiving the mandate of the Chief Justice was not 
guilty of misconduct in office so as to subject himself and his 
securities to the plaintiff’s action, and in this charge I think the 
judge was guilty of no error. Laws 1810, ch. 793, directs that 
in all cases where certiorars are directed to the county courts 
the clerk of the court shall take security in the same manner 
and under the same regulations that security is taken on ap- 
peals from the county to the Superior Courts. 
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It was the duty of the clerk of the county court to take 
security as directed by this act, before he obeyed the certiorari, 
and a refusal by him who prayed such certiorari to give security 
would be a sufficient excuse and return to the writ. But this 
act is inapplicable to the present case. It imposes no such 
duty upon a sheriff to whom a supersedeas is directed; nor is 
any such duty imposed upon the clerk of the Superior Court 
who issued the supersedeas, either by law or the mandate of 
the judge who authorized him to issue it. I therefore think 
the rule for a new trial should be discharged. 

Per Curtam. The rule for a new trial is discharged. 








THE GOVERNOR for the use of the State Bank v. ALLAN TWITTY 
and others. 


From Rutherford. 


1. The return of a sheriff that a fi. fa. is satisfied is conclusive upon 
his sureties in an action on his official bond. 


2. A sheriff’s bond payable to the Governor and his successors in a 
. Sum different from that directed by law, cannot be sued in the 
name of the successor. 


Tue writ and declaration were in debt in the name of 
“Gabriel Holmes, Governor, etc., and successor of John Branch, 
late Governor, etc.,” for the sum of £5,000, and the action was 

brought on the official bond given by one Alley, and the 
(154) defendants, his sureties, upon Alley’s appointment to 
the office of sheriff of Rutherford in the year 1820. 

On the trial before his Honor, Judge Ruffin, in order to 
prove a breach of the condition of the bond, the plaintiff showed 
that the State Bank obtained judgment against one Ledbetter 
and others, in March, 1820, and issued execution thereon di- 
rected to Alley, which was ‘by him returned, “Satisfied in part 
by the payment to him of $800”; and it was proved that Alley 
refused to pay any part of the money either to the plaintiffs in 
the execution or into court. 

On the part of the defendants it was proved that no part of 
the $800 was actually received by Alley after the execution came 
into his hands; but that Ledbetter, not intending to defend 
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the action, had, on being served with the capias ad responden- 
dum, paid that sum to Alley, to be applied to the payment of 
the judgment when execution should issue, and the counsel for 
the defendants insisted that this was not a receipt by Alley in 
his official capacity, and that consequently there was no breach 
shown to support the action. The presiding judge being of 
opinion that this evidence had not varied the case, directed a 
verdict for the plaintiff, and a motion for a new trial being over- 
ruled, the defendants appealed. 

In this Court the case was considered not only upon the mo- 
tion for a new trial, but also upon a motion in arrest of judg- 
ment made here. 


Gaston for the defendants. 
Wilson for the plaintiffs. 


Hatt, J. When this case came before the Court at a former 
term, Bank v. Twitty, 9 N. C., 1, it was considered that the 
plaintiff was not entitled to a summary remedy under the act 
of Assembly, by merely notifying the sheriff and his securities 
to show cause why judgment should not be entered against 
them, because the sheriff’s bond was not given pursuant to the 
act, and that circumstance in the case then disposed of it. I 
am sorry to be under the necessity of saying that for a reason 
founded on the same principle, the case must now be disposed of. 

We then decided that as the bond was not taken as prescribed 
by the act, it was not void, but that the party aggrieved must 
have recourse to a common-law remedy; as with respect to the 
remedy, so it is with respect to parties: if not taken as the act 
prescribes, although made payable to John Branch, Governor, 
and his successors, this action cannot be maintained on the 
bond in the name of the successor. 

Another question was then somewhat examined relative to 
the sheriff’s return. Speaking for myself, I was too much influ- 
enced by the reasoning on behalf of the securities, which has 
since been adopted in McKellar v. Bowell, 11 N. C., 34, with- 
out observing its total inapplicability to the case. There the 
decree was not permitted to be received as evidence against 
the securities, because they were not parties to it, and (157) 
because the evidence on which it rested might again be 
brought before the court when they became parties in any 
other suit; and so in this case it was said the sheriff’s return 
was not conclusive evidence; that the question still was open, 
had the sheriff in fact received the money, although his return 
stated that he had. But I think the sheriff’s return conclusive 


101 





IN THE SUPREME COURT. 





GOVERNOR v. EASTWOOD. 





of the question, because as long as that return stands the plain- 
tiff has no remedy against the defendant for the amount which 
the sheriff’s return states to be received. 

But I think, for the reasons first stated, this action cannot be 
sustained. 

Per Curtam. Judgment arrested. 


Approved: Snead v. Rhodes, 19 N. C., 386; Poor v. Deaver, 
23 N. C., 391; S. v. McAlphin, 26 N. C., 140; S. v. Biggs, 33 
N. C., 412. 








THE GOVERNOR to the use of WILLIAM HOLLIDAY and an- 
other, executors of THOMAS HOLLIDAY, v. JAMES EASTWOOD 


and others. 
From Greene. 


1. A sale under a venditioni exrponas of lands, or with or without a 
venditioni, of goods levied on under a fi. fa. is an act done in 
execution of the authority given by the writ under which the 
levy was made. Therefore, when such a sale was made in 1820, 
under a levy made before, it was held that the sheriff’s refusal 
to pay over the money raised by the sale was no breach of the 
condition of his official bond for 1820. 


2. A venditioni can issue only to the sheriff who made the levy. 


James Eastwoop was sheriff of Greene from May, 1819, un- 
til May, 1820, at which time he was reappointed, and gave, 
with the other defendants, his sureties, the bond on which this 
action is brought, dated May, 1820, and conditioned for the 
faithful discharge of his duties. 

On the trial the evidence was that the executors of Holliday 

recovered three several judgments against one Brand, of 
(158) which the whole amount was $300, on which fi. fas. 

issued, tested of February and returnable to May, 1820, 
on which Eastwood, the sheriff, returned that he had levied 
upon a tract of land and several negroes, which remained un- 
sold for want of bidders. 

On one of these returns a venditioni exponas issued, return- 
able to August, 1820, on which the sheriff returned that no sale 
was made for want of bidders. It did not appear in evidence 
that any other executions issued upon these judgments or either 
of them, but on 27 February, 1821, Eastwood sold the land 
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levied upon for the sum $1,500, and the negroes for a like sum; 
and a small balance remaining in his hands of the proceeds of 
the sale, after satisfying the judgments as well as other de- 
mands upon Brand, Eastwood came to a settlement and ac- 
counted with him therefor. The above judgments not being 
paid by the sheriff, the question was whether the plaintiff had 
shown a breach for which the defendants were liable upon the 
bond of 1820. 

His Honor, Judge Daniel, who presided, instructed the jury 
that if no other executions issued than those mentioned above, 
the plaintiff had shown no breach; that it was incumbent on 
the plaintiff, if any other execution did issue, to produce evi- 
dence thereof; and, further, that if other executions had issued, 
founded on the levy returned to May, 1820, as writs of vendi- 
tioni exponas, and under these sale was made, such sale related 
- to the levy, and such new writ only authorized or required the 
completion of the former execution, of which the levy was the 
commencement, and therefore no breach was shown of the con- 
dition of the present bond. 

Under these directions the jury found for the defendants, 
and a rule for a new trial being discharged and judgment given, 
the plaintiffs appealed. 


No counsel for the appellant. (159) 
Gaston contra. 


Haut, J. I think the charge of the judge to the jury in the 
Superior Court was correct. The question submitted to the 
Court is somewhat confused, because Eastwood was sheriff both 
in 1819 and 1820. Let us suppose that some other person was 
sheriff in 1819, and that the executions of fieri faeias issued 
into his hands and were returned no sale for want of bidders 
to May court, 1820, at which court Eastwood was appointed 
sheriff. From that court the-plaintiff in the executions thought 
proper to issue writs of venditiont exponas; it is proper that 
these writs should issue to the first who had levied on the prop- 
erty, because an execution is said to be an entire thing, and he 
who begins it must end it (Anonymous, 2 N. C., 415; Gwil- 
lim’s Bacon, Sheriff, J., cases therein cited), consequently it 
would be the duty of the first sheriff, not of Eastwood, to sell 
the property, as was done in February, 1821. The power of 
finally selling the property was a continuation of the power 
which he had to levy upon it. But it seems that the same per- 
son, Eastwood, was sheriff in 1819 and 1820. Then it follows 
that as he levied upon the property by virtue of his appoint- 
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ment in 1819 and sold it, and received the proceeds of sale 
under a continuation of a power derived from the same ap- 
pointment, that he did not in any respect act under the author- 
ity of his appointment in 1820; that he might and ought to 
have sold the property in 1821, although he had not been ap- 
pointed sheriff in 1821. The consequence is that his failure to 
pay the money which is alleged as a breach can be no breach 
of the bond given at May court, 1820. I therefore think the 
rule for a new trial should be discharged. 
Per Curtam. Judgment affirmed. 


Approved: Barker v. Mumroe, 15 N. C., 412; Tarkington v. 
Alexander, 19 N. C., 87. 








(160) 
Den on demise of AMBROSE SEVILLE v. ADDISON WHEDBEE. 


From Pasquotank. 


The next collateral relation to the person last seized, though ez parte 
paterna, shall inherit, under the act of 1784, an estate de- 
scended eg parte materna. And the same rule is, though this 
collateral relation be of the half blood, and come in esse after 
the death of the person last seized. 


Esectment. The jury in the court below found a special 
verdict, the material facts of which are that the premises in 
dispute were devised in 1791, by the will of Thomas Davis, to 
his wife, Rebecca, who afterwards intermarried with one Robert- 
son Seville, had issue by him, a son called William, and died in 
1804, leaving the son surviving, upon whom the premises de- 
scended. Robertson Seville, the husband, also survived his 
wife, and intermarried with another, by whom he had issue, the 
lessor of the plaintiff, born in October, 1805. William, the son 
of Rebecca, died seized in August preceding the birth of his 
half-brother, the lessor of the plaintiff, and Robertson, the 
second husband of Rebecca, died in 1810. Upon these facts the 
jury prayed the advice of the court if the plaintiff was entitled, 
etc., and in the court below, by Paxton, Judge, judgment was 
rendered for the plaintiff, from which the defendant appealed. 


(170) Tayzor, C.J. In the principal feature of this case it 
is not distinguishable from Ballard v. Hill, 7 N. C., 410, 
the maternal half-brother was preferred to a more distant col- 
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lateral, though the estate descended upon the brother, under 
whom he claimed, from the father. It was a contest between 
the maternal brothers and sisters and the paternal cousin, who 
was heir at common law. In this case the lessor of the plaintiff 
is paternal half-brother, and the estate descended to his brother 
from his mother. The record not disclosing that there 

are any heirs nearer in degree on the side of the mother, (171) 
the plaintiff is entitled to recover. 

The other question arising out of the facts stated has also 
been adjudged in Cutlar v. Cutlar, 9 N. C., 329. There the 
lessor of the plaintiff was born after the death of his brother; 
but upon his birth he became heir to him, and is consequently 
entitled according to the principles of the common law. 

Per Curtam. Judgment affirmed. 








NATHANIEL BOYDEN and Wife v. JOHN ODENEAL and Wife. 
From Stokes. 


The indorsement of an attorney on a writ is only prima facie evi- 
dence of the time when it issued. 


Case for words, tried before Norwood, Judge, and on the 
trial the only question was whether the plaintiff was barred by 
the statute of limitations. The entry in the margin of the writ 
was in these words: “Issued the 18th of July, 1823,” and the de- 
fendant offered to prove that in fact the writ was not issued until 
28 September, 1823. This evidence was opposed on the part 
of the plaintiff, who proved that the writ was filled up and 
issued by T. Lacy, an attorney of tlie court below, and con- 
tended that the entry in his handwriting was conclusive of the 
time of issuing the writ, of which opinion was the presiding 
judge, and he rejected the evidence offered by the defendant. 
As the action accrued within six months before the 18th of July, 
the plaintiff had a verdict, and a new trial being refused, the 
defendant appealed. 


Gaston for the appellant. (172) 


Taytor, C. J. The point to be decided is whether the de- 
fendant may prove that the indorsement on the writ as to 
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the time of issuing it is wrong, and that in truth it was 
issued several months later. The act of 1777, sec. 13, made it 
the duty of the clerk or attorney issuing original process to 
mark thereon the day on which the same shall be issued, and 
this duty is enforced under a heavy penalty. The fact as to 
the time when a writ issued is all important in cases where the 
statute of limitations is relied upon, since the action must be 
commenced or brought within the different periods specified 
after the cause of action accrues. The plea in this case is 
that the defendant was not guilty within six months before the 
issuing of the writ. Then when the writ did issue is the very 
point in dispute, and I apprehend it never could be the intent 
of the Legislature to make either the inadvertent or the de- 
signed untrue indorsement upon the writ conclusive evidence 
of the fact. 

If the indorsement of the writ has been confined to the clerk 
alone, the argument would be something stronger in favor of 
making it eonclusive evidence of the time, “for no one can say 
that a writ was purchased at another time than it bears date, 
for to aver that it was antedated tends to the discredit of the 
officer of record.” 2 Plow., 492. But this only goes to the 
mode of redress. The party is not finally concluded by the 
false date, but may have relief in a summary way. 2 Burr., 
966. But it would be an alarming principle to establish that 
the plaintiff’s attorney can prevent the bar of the statute of 
limitations, and thus finally conclude the defendant by ante- 
dating the writ. I am of opinion that the defendant ought to 
have been permitted to controvert the indorsement on the writ, 
which is only prima facie evidence against him, and that there 


should be a new trial. 


(178) Hart, J. Laws 1777, Rev., ch. 115, sec. 13, made it 

the duty of the clerk or attorney issuing process to mark 
thereon the day on which it shall be issued. When process has 
been issued by an attorney, his indorsement thereon of the day 
on which it is issued is prima facie evidence, but no more. 

The Legislature did not intend to give such an indorsement 
the force of a record. Inthe present case the plaintiffs proved 
that the indorsement was made by T. Lacy; it was surely com- 
petent for the defendant to prove (and by evidence of the same 
grade) that the indorsement was not made by T. Lacy, but that 
it was made by some other person, or that if it was made by T. 
Lacy he was mistaken as to the day on which the writ issued. 
It seems to me it was a question proper to be decided by such 
evidence. 
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Therefore I think the rule for granting a new trial should be 
made absolute. 


Per CurtaM. Judgment reversed and rule for new trial made 
absolute. 


Approved: Jenkins v. Cockerham, 23 N. C., 309; Simpson 
v. Sutton, 61 N. C., 112. 








WILLIAM UNDERWOOD yv. CLARISSA LANE and another. 


From Randolph. 


1. A judgment and execution were returned to the justice by the 
constable; afterwards, they both searched among the official 
papers of the former, but could not find them. The justice and 
the plaintiff in the judgment having removed out of the State, it 
was held that proof of this search by the constable entitled one 
claiming under the judgment and execution to give parol. evi- 
dence of their contents. 


2. A bill of sale for a slave must be registered in the county where 
the vendee lives. 


Trespass for taking a negro slave out of the possession of 
the plaintiff, tried before Norwood, J. 

The plaintiff claimed title to the negro under a pur- (174) 
chase at a constable’s sale, and showed a pluries ex- 
ecution and sale and a purchase by himself. But not being 
able to produce the judgment and former executions, in order 
to entitle himself to offer secondary evidence thereof he called 
as a witness the constable, who deposed that he had returned to 
one Williams, the justiee who granted the judgment, the paper 
on which the warrant and judgment were written, and also the 
prior executions; that he, with Williams, had made two several 
searches among the papers of Williams, kept in a trunk contain- 
ing all the papers on which he had acted officially, and the 
judgment and executions were not to be found; that Williams 
afterwards, at the request of the witness, searched again for 
them, and, as he stated, without success; that Williams, the 
justice, and one McNeill, the plaintiff in the judgment, had 
removed out of the State, and the latter was reported to be 
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dead. Upon this testimony the judge thought that the absence 
of the papers sufficiently accounted for and permitted their con- 
tents to be proved. 

The plaintiff further proved that the negro, at the sale, was 
delivered to him by the constable, and was afterwards taken 
away by the defendants. 

The constable then stated, in answer to a question put to 
him by defendant’s counsel, that he had made to plaintiff a bill 
of sale for the negro, on which the plaintiff’s counsel, protesting 
that on the facts of the case no bill of sale was necessary to pass 
the title, and therefore he was not bound to produce one, yet 
produced that spoken of by the witness, and proved its execu- 
tion. To this bill of sale it was objected that the plaintiff re- 
sided in Chatham, and the registration was in Randolph. To 
which it was answered, that as the defendant had been in pos- 
session of the negro, the registration in the county where he 
resided and where the sale was made was sufficient. 

The judge held, first, that no bill of sale was necessary 
(175) to be shown, and, secondly, if necessary, the registration 
was in the proper county, and the bill of sale was read. 

A verdict being found for the plaintiff, a new trial refused, 


and judgment entered on the verdict, the defendant appealed. 


Nash for the appellant. 
No counsel contra, 


Haut, J. The rule for a new trial seems to have been ob- 
tained on the ground that evidence ought not to have been 
received of the contents of the judgment and executions, unless 
their absence had been better accounted for. It appeared that 
McNeill, the real plaintiff in the judgment, and the justice of 
the peace who rendered the judgment and issued the executions, 
had both removed from the State, and that ordinary diligence 
had been used in searching for the papers. I therefore think 
with the judge below that it was proper to receive evidence of 
their contents. 

It appears that the deed from the constable who sold the 
negro in dispute to the plaintiff was objected to as evidence by 
defendant’s counsel, because it had not been registered in the 
county where the plaintiff. lived, but only in the county where 
the sale took place. This objection is sustained by Palmer v. 
Popleston, 8 N. C., 307. There, as in this case, a bill of sale 
made by the sheriff was registered in the county where the sale 
was made, but not in the county where the vendee lived. It 
was held there, and we must so decide here, that as the deed 
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was not registered in the county where the vendee lived, as re- 
quired by the act of 1792 (Rev., ch..363), there must be a new 
trial, and the rule for that purpose be made absolute. 

Per Curram. Judgment reversed and new trial. 


Cited: Jenkins v. Cockerham, 23 N. C., 309; Simpson v. 
Sutton, 61 N. C., 112. 








(176) 


DANIEL LAMON vy. ARCHIBALD GILCHRIST, administrator, ete. 
From Robeson. 


1. Where a justice forgets to return an appeal at the next term after 
the judgment, it is proper, upon notice to the appellee, to return 
it and place the case on the trial docket at a subsequent term. 


2. An appeal from a justice, granted on security given two days after 
the judgment, will not be dismissed, although allowed without 
affidavits, and although no entry appears that, at the trial, time 
was given to the plaintiff to find sureties. 


By the act of 1777, ch. 15, commonly called “the court law,” 
at section 63, it is provided that either party dissatisfied with 
the judgment of a justice of the peace may appeal to the next 
county court, first giving security for prosecuting his appeal 
with effect; and by an act passed in 1794 (Rev., ch. 414) the 
same provisionis reénacted. By the third section of an act to 
amend the latter, passed in 1802 (Rev., ch. 609), it is enacted 
that whenever it shall happen that judgment is entered against 
either plaintiff or defendant, “he, she, or they not being pres- 
ent,” that at any time within ten days after the judgment the 
person or persons against whom such judgment was given, on 
making oath before any justice, etc., “that he, she, or they was 
or were prevented from attending on the day of trial, by bodily 
infirmity, mistaking the day of trial, or other sufficient reason,” 
may have an appeal to the next county court, ete., and it is 
made the duty of the justice granting the appeal to issue a 
written order to the constable, etc., having the judgment in his 
hands, to return the same to him, and to give notice to the 
opposite party in the cause of such appeal being granted; and 
on receiving such judgment it is made the duty of the justice 
to make return thereof, together with the “affidavit of the 
party craving the appeal,” to the next court, ete. And by the 
first section of an act passed in 1812 (Rev., ch. 832) it is en- 
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(177) acted when a judgment is given by a justice against 

any person who wishes to appeal, etc., and is unpro- 
vided with securities upon the day of trial, such justice may 
grant ten days to give security for the appeal, and “shall make 
an entry thereof upon the warrant.” 

At March Term, 1826, of the Superior Court of Robeson (in 
which county the Superior Court has jurisdiction of appeals 
from justice’s judgments) one of the justices of the peace re- 
turned a warrant, judgment, etc., between the plaintiff and the 
defendant. The judgment which was indorsed on the warrant 
was for costs against the plaintiff, and was rendered 27 July, 
1825, and the only other entry appearing on the warrant was 
signed by the justice, and was in these words: “The plaintiff 
appeared and craves an appeal to prosecute suit according to 
law by giving Archibald Currie security. This being granted 
to him 29 July, 1825.” At the same term at which these pro- 
ceedings were returned the plaintiff made a written affidavit 
that the justice had promised him to return the appeal at Sep- 
tember Term, 1825 (being the next term after the judgment), 
but the justice, who attended as a juror at that term, and re- 
sided at the distance of 28 miles from the courthouse, alleged 
to the plaintiff, who attended on the last day of the term with 
a view of prosecuting the appeal, that he had forgotten to bring 
it up. Upon this affidavit the plaintiff moved for and obtained 
an order that notice should issue to the defendant to appear at 
next term and defend the suit, when before his Honor, Judge 
Donnell, the defendant appeared and moved to dismiss the 
appeal because, if the plaintiff was present on the trial, it did 
not appear on the proceedings that he then signified his wish 
to appeal, or that time was then given to find sureties according 
to the act of 1812, and because if the plaintiff was absent, no 

affidavit was taken to account for his absence as directed 
(178) by the act of 1802. The plaintiff offered to prove by a 

witness that he did pray an appeal on the day of trial, 
and obtained time to give sureties; but the judge refused to 
hear parol evidence thereof, and dismissed the appeal, from 
which judgment the plaintiff appealed to this Court. 


Hatt, J. It was not the fault of the plaintiff that the ap- 
peal was not returned to the court to which it was returnable. 
’ At that court the justice whose duty it was to return it attended 
as a juror; he lived 28 miles from court, and that was probably 
the reason why he could not then return it, having forgot to 
carry it with him when he first went to court. The defendant 
was notified of the motion that would be made to enter the ap- 
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peal on the trial docket, and is now party to the proceedings. 
There is no hardship on the defendant in granting a new trial, 
but in refusing it an injury may be done the plaintiff. I there- 
fore think the ends of justice will be better answered by setting 
aside the dismission of the appeal and granting a new trial, 
and that the rule granted for that purpose should be made 
absolute. , 

Per Curtam. Judgment reversed and rule absolute for plac- 
ing the cause on the trial docket. 








HENRY WILKES v. WILLIAM M. CLARK. 
From Hertford. 


In an action of assumpsit against a carrier for damage to goods, a 
dormant partner need not join. 


Tue defendant had a boat commanded by one of his slaves, 
plying for freight on the river Roanoke, and a quantity of 
corn was shipped on board and delivered to the slave by one 
John Wilkes, to be carried to Plymouth for the cus- 
tomary freight. In this John Wilkes acted as agent for (179) 
the owner or owners, and it did not appear that any 
express agreement was made between him and the slave, or 
that the shipment was known either to the owners of the corn 
or of the boat. The corn having been damaged, this action was 
brought, in which the plaintiff declared in assumpsit; and on 
the trial, before the late Judge Paxton, the fact of the delivery 
and loss of the corn being shown, the defendant’s counsel read 
the deposition of one W. H. Pugh, and, insisting that upon the 
facts therein stated, Pugh was joint owner of the corn, and 
should have been joined in the action, moved for a nonsuit. 
The material statement in this deposition was that the plaintiff 
bought the corn of John Wilkes, and some time before the 
shipment told Pugh that he should have to pay for it before he 
could get it to market, and was not in funds to do so; Pugh 
offered to let him have money to pay for one-half of the corn, 
upon an agreement that the plaintiff should receive and dispose 
of the corn in his own name as though Pugh had no interest in 
it, and after the sale should return the money with one-half 
the profits. To this proposal the plaintiff agreed, and received 
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the money from Pugh. The advance of money was not a gift 
or a loan, but was put into the plaintiff’s hands to pay for half 
the corn, the money and half the profits to be returned as 
stated above, and the witness said that in the event of loss he 
should have felt himself bound in honor to sustain half of it. 
The whole of the transaction between the plaintiff and Pugh 
was entirely private. ‘ 

The presiding judge refused to direct a nonsuit, and in- 
structed the jury to find for the plaintiff, who accordingly had 
a verdict and judgment. 


Hogg and Badger for defendant. 
(181) Gaston for the plaintiff. 


Tartor, C. J. The question to be decided in this case is 
whether the Superior Court erred in refusing to instruct the 
jury that Pugh had such an interest in the corn that he should 
have joined in the action brought by Wilkes, and that Wilkes 
alone could not maintain it; and my opinion on the case and 
Pugh’s deposition is that there was no error committed by the 
eourt in refusing this instruction. 

The agreement made between the plaintiff and Pugh took 
place one or two months after the former had purchased the 
corn from John Wilkes, and it was a part of that agreement 
that the plaintiff was to receive and dispose of the corn, in his 
own name, in the same manner as if Pugh had nothing to do 
with it. The agreement to this effect was private between them, 
and Pugh thinks it was unknown to any other person. It was 

consequently unknown to John Wilkes when he shipped 
(182) the corn, who must have believed that he was acting as 

the agent of and for the sole account of the plaintiff 
Henry Wilkes. If, therefore, when he made the shipment, an 
express contract had been made between him and the carrier, 
it must have been made in the name of his brother, and would 
have inured to his benefit, for the law will only imply that 
which it may be supposed the parties would have expressed had 
they defined the terms of the agreement. 

It follows that John Wilkes was the agent for the plaintiff 
alone, and that the latter was unknown in the contract of ship- 
ment. The case then falls within the rule that the party with 
whom the contract was made may. alone sustain the action, 
although it turn out that another person, whose name is not 
mentioned, is secretly interested. Thus in Lloyd v. Archbole, 
2 Taunton, 324, it was held that it is no ground of nonsuit, in 
an action on a contract, that a dormant partner, who is not 
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privy to the contract and is not party to the suit, partakes of 
the benefit of the contract, and therefore ought to be joined as 
plaintiff ; the Court in that case holding that the only ostensible 
partner who made the contract was the only proper plaintiff; 
for the only acting partner might owe much money to the 
defendant, which the defendant might set-off; but if the plain- 
tiff and the dormant partner had sued, that debt of the acting 
partner could not be set-off. “If you can find out a dormant 
partner defendant, you may make him pay, because he has 
had the benefit of your work; but a person with whom you have 
no privity of communication in your contract shall not sue 
you.” Ibid. To the same effect are the cases cited from 2 
Esp., ch. 468; 1 M. and S., 249, and several others. 

Upon general principles I think that Pugh was a partner 
with the plaintiff, for though nothing was expressed rela- 
tive to a possible loss, yet he who takes a moiety of the (183) 
profits shall-by operation of law be made liable to the 
losses; and since by sharing the profits he lessens that fund 
which is properly liable to the creditors for the payment of the 
debts, he is justly responsible to them, In such a case it is not 
competent for a person having an interest in the profits to 
withdraw his share from the liability, and deny his being a 
partner. The question in many cases is susceptible of different 
views, whether considered in relation to the parties themselves 
or to third persons dealing with them. There may be a part- 
nership as respects third persons, when the transaction would 
not be considered such among the parties themselves. Indeed, 
there may be cases in which it is the undoubted intention of 
the parties to the contract that they should not be partners, as 
that one is to contribute neither labor nor money, nor to re- 
ceive any of the profits; yet if by lending his name as a partner 
he gives credit to the house, he cannot, as against creditors, 
deny his being a partner, otherwise the greatest frauds might 
be practiced. But it is needless to pursue this inquiry, for 
though I think that Pugh would have been considered as a 
partner-in respect to creditors, I am of opinion that he cannot 
join in the action as plaintiff, for the reasons above stated. 

Per Curtam. Judgment affirmed. 
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(184) 
WILLIAM HUMPHREYS v. JOHN R. BUIE. 


From Richmond. 


Where the facts in a special verdict are not sufficient to dispose of all 
the issues submitted to the jury, no judgment can be given 
thereon, but a “‘venire facias de novo” should be awarded. 


Tuts action was commenced 20 April, 1824, by warrant from 
a justice to recover the amount of a former justice’s judgment, 
and was brought by appeal to the Superior Court of RicuMmonp, 
where it was tried at Spring Term, 1827. 

The pleas were “general issue, statute of limitations, former 
suit and retraxit therein.” And the jury by special verdict 
found the judgment and that a former suit thereupon was at 
March, 1825, “dismissed.” The court below, upon this verdict, 
rendered judgment for the plaintiff, from which the defendant 
appealed to this Court. 


Hatt, J. I think the special verdict ought to have been set 
aside in the Superior Court, because the jury have not found 
all the facts arising on the issues submitted to them, nor have 
they found facts on which the court can award judgment for 
either party. Neither the finding of the jury nor the judgment 
of the court show what disposition was made of the statute of 
limitations, which the defendant pleaded. Laws 1820, Rev., 
ch. 1053, makes three years a bar to a judgment obtained be- 
fore a justice. 

A “venire facias de novo” should be awarded by the Superior 
Court, and the suit must be remanded for that purpose. 

Per CurtamM. Judgment reversed and ventre de novo ordered. 








(185) 


JACOB LOUBZ vy. JOSEPH HAFNER and another. 


From Lincoln. 


Trespass vi et armis is the proper remedy for an injury of which the 
defendant is the immediate cause, though it happen by accident 
or misfortune. Therefore, for beating a drum in the highway, 
where a wagon and team are passing, by which the horses take 
fright, run away and damage the wagon, this action may be sup- 
ported by the owner. 
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Tue plaintiff declared in trespass vi et armis, and on the 
trial before Strange, J., offered to prove that as he was passing 
with his wagon on the highway, the defendants came into the 
road (but not so as to interrupt the plaintiff’s progress) and 
commenced beating a drum for the purpose of frightening his 
horses, whereupon they took fright, ran away, and damaged 
the plaintiff’s wagon, etc.; but the presiding judge being of 
opinion that case, and not trespass, was the proper remedy, 
the defendants had a verdict. A new trial was afterwards 
moved and denied, and the plaintiff appealed. 


Wilson for the plaintiff. 
No counsel for the appellee. 


Taytor, C. J. All the authorities concur in the position 
that whenever the injury is committed by the immediate act 
complained of, the action must be trespass; in other words, “if 
the injurious act be the immediate result of the force originally 
applied by the defendant, it is the subject of an action of tres- 
pass vi et armis, by all the cases ancient and modern, and that 


it is immaterial whether the injury be willful or not.” Several 
cases are put to illustrate this rule, as when one shooting at a 
mark with a bow and arrow, and having no unlawful purpose in 
view, wounded a man, it was held that trespass was the 
proper action. So where a person is lawfully exercising (186) 
himself in arms, and happens to wound another, the same 

action must be brought. Hob., 134. In actions of trespass the 
distinction has not turned either on the lawfulness of the act 
from whence the injury happened or the design of the party 
doing it to commit the injury; but on the difference between 
immediate injuries or consequential ones; for if the injury be 
done by the act of the party himself at the time, or he be the 
immediate cause of it, though it happen accidentally or by mis- 
fortune, yet he is answerable in trespass. 3 East, 600. 

It is impossible to doubt from the statement in this case that 
the action is properly brought according to all the decisions, 
for if willfulness were a necessary ingredient in the case, it ex- 
ists here, since the defendant beat the drum for the purpose of 
frightening the plaintiff’s horses. It is much stronger than 
Scott v. Shepherd, for here the act was immediately injurious, 
without any intermediate agency. If in Scott v. Shepherd 
the injury had been done to the person upon whom the squib 
first alighted, it would have resembled the case before us, and 
then there would have been no grounds for the dissenting opin- 
ion of Mr. Justice Blackstone, who thought that the first act 


115 





IN THE SUPREME COURT. 





ARMSTRONG v. HARSHAW. 





was complete when the squib lay on the stall where it first fell, 
and that the injury done to the plaintiff after the squib had 
received two new directions was the consequence of and not done 
immediately by the first act of the defendant. 

The nature of the act done in this case, the time and place 
where it was done, a wagon and team passing the public road, 
rendered it probable that injury would be the immediate conse- 
quence, and would render the defendant liable in the action, 
though he had no views to the consequences; for though the bad 

intention must be alleged and proved in a charge of fel- 
(187) ony, it is not necessary to be considered in this action. 

“Where a man shoots with a bow at a mark and kills a 
man, it is not felony, and it should be construed that he had no 
intent to kill him; but when he wounds a man, although that it 
be against his will, he shall be said to be a trespasser.” 3 Wils., 
408. If the injury done be not inevitable, the person who doth 
it or is the immediate cause thereof, even by accident, misfor- 
tune, and against his will, is answerable in this action of tres- 
pass vi et armis. 1 Strange, 596; Sir T. Jones, 305; Sir T. 
Raym., 422. For these reasons I am of opinion that upon every 
ground of law and convenience, as well as the most manifest 
justice in the particular case, the action was well brought, and 
the plaintiff on the proof offered should have had a verdict. 

Per Curtam. Judgment reversed and new trial awarded. 


Approved: McCless v. Sikes, 46 N. C., 310; Stewart v. Lum- 
ber Co., 146 N. C., 85. 








JAMES L. ARMSTRONG and another v. JOHN HARSHAW. 
From Burke. 


A judgment against a defendant named in the writ, but not made a 
party either by service, public. notice, or attaching his estate, is 
merely void, and should be disregarded when produced on nul 
tiel record. 


Dest. The plaintiff declared upon a judgment recovered in 
Tennessee, and the defendant pleaded “nul tiel record.” On 
the trial before Strange, J., the plaintiff produced a duly certi- 
fied transcript of proceedings had in Bedford County, in Ten- 
nessee, by which it appeared on an affidavit made by the plain- 
tiffs that the defendant had absconded or concealed himself so 
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that process could not be served on him; a writ of attachment 
issued against his estate, which was levied on a quantity 
of corn, supposed to be hig property, and the levy in- (188) 
dorsed on the writ; and an order was made to sell the 
corn, upon which the officer returned that no money had been 
made in consequence of older attachments having been pre- 
viously levied on the same corn. At the succeeding term of 
the court, the writ being returned with these indorsements, the 
plaintiffs filed their declaration, signed judgment by default, 
and their damages being assessed by a jury at the next term, 
a final judgment was entered. 

On the production of this record, the presiding judge gave 
judgment for the plaintiffs, and the defendant appealed. 


Wilson for the defendant. 


Hatt, J. The Constitution and laws of the country guaran- 
tee the principle that no freeman shall be divested of a right 
by the judgment of a court, unless he shall have been made 
party to the proceedings in which it shall have been obtained. 
When personal notice cannot be given, it must be dispensed with 


from necessity, and that must be done which is next most likely 
to answer the same purpose: public notice must be given, or 
the defendant’s property must be laid hold of. The latter mode 
was directed and attempted to be adopted in the present case, 
and had it succeeded the plaintiff would have been authorized 
to proceed to judgment, because the property when levied upon 
represented its owner, and of course was liable to that judg- 
ment. But no property of the defendant was levied upon; his 
right to the corn was divested by older process, and judgment 
was obtained against him when he was not made party to the 
proceedings in any way known to the law. 

I cannot, therefore, consider it a sufficient and legal founda- 
tion for the judgment rendered in this case. I am conse- 
quently of opinion that the rule for a new trial should (189) 
be made absolute. 

Per Curtam. Judgment reversed and new trial awarded. 


Approved: Skinner v. Moore, 19 N. C., 188; Burke v. Elliott, 
26 N. C., 355; Deaver v. Keith, 27 N. C., 374; Stallings v. 
Gully, 48. N. C., 344; Perry v. Mendenhall, "57 N. C., 157; In 
re Ambrose, 61 N. C., 91; McKee v. Angel, 90 N. C., 60; Spill- 
man v. Williams, 91 N. G., 483; Stancil.v. Gay, 92 N. C., 462; 
Welfare v. Welfare, 108 N. C., 975; Stafford v. Gallops, 123 N. 
C., 22; Morris v. House, 125 N. G., 564; Seaman v. Seaman, 


129 N. C., 295. 
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THE TRUSTEES OF THE QUAKER SOCIETY OF CONTENTNEA 
v. WILLIAM DICKENSON. 
s 


From Wayne.. 


. By the act of 1796 religious societies or their trustees have not a 
general capacity of acquisition; they can only take for the use of 
the society. 

. Hence, by a conveyance of slaves to the trustees, for purposes for- 
bidden by the policy of the law, nothing passes, and in an action 
brought in their name to recover such slaves against a stranger, 
he may, by parol, show the unlawful purpose in contradiction of 
the deed. 


. It seems that even a party might offer such proof, for, as deeds 
conclude the parties only when valid, they cannot exclude proof 
of an unlawful design which avoids them. 


THe action was detinue, brought in the name of Joseph Bor- 
den and fourteen other persons, styling themselves “Trustees 
of the Religious Society or Congregation of Christians, called 
Friends or Quakers of the Contentnea Quarterly Meeting, etc.,” 
to recover a negro slave, and was tried before his Honor, Judge 
Ruffin, at April Term, 1826. On the trial it appeared that in 
November, 1817, one William Dickenson, the elder, executed 
a deed by which he conveyed the negro slave in question, and 
others, “to Thomas Cox, Joseph Borden, and Francis Mace, 
Trustees of the Religious Society and Congregation, usually 
known by the name of Quakers, etc.,” to have and to hold to 
them, trustees as aforesaid, and their successors, “for the use 
and benefit of and in trust for the said Religious Society and 

Congregation forever.” It was admitted that the per- 
(190) sons named in the deed as trustees were duly appointed 

such, according to the act of Assembly of 1896, and that 
the plaintiffs are their successors in that office or appointment. 
It was then proved by one Elijah Coleman, the subscribing wit- 
ness to the deed, that the religious principles of the people 
called Quakers forbid them to hold to the use of themselves indi- 
vidually, or to the use of the society, any persons as slaves 
beneficially as property, or for purposes of profit; that it was 
the intent of Dickenson, Cox, Borden, and Mace, parties to the 
deed, as well as of the society, that neither the trustees nor the 
society should have any profitable or beneficial use of the slaves, 
but that the trustees, as-sort of guardians of the slaves, should 
hold them in the name of the society for the benefit of the 
slaves themselves, they working under the direction of the 
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trustees and entitled to receive the profits of their labor, after 
defraying the expenses attending their comfortable maintenance, 
and to be ultimately emancipated by the society or trustees, 
whenever it could be effected according to the laws of this 
State. The witness being asked if it was not intended that the 
slaves might be sent out of the State to be emancipated, an- 
swered that nothing was said by the parties as to such a dispo- 
sition of them, but he understood it to be the intention that they 
should remain in North Carolina until emancipated, and then 
to choose their own places of residence. 

The presiding judge was of opinion that the plaintiffs, as 
trustees, could take and hold only property conveyed and in- 
tended for the use of the society, and that a conveyance to the 
trustees expressed on its face to be for the use of the society, 
but in fact for the benefit of some other person, was not valid; 
that the use required must be one actually beneficial to the 
society, who could not constitute its trustees or itself trustee for 
third persons, and at all events, not for the uses and pur- 
poses specified by the witness. The judge was also of (191) 
opinion that evidence of such beneficial use for the so- 
ciety formed a necessary part of the plaintiffs’ case, and though 
such use was prima facie to be inferred from the declaration in 
the deed, yet if the jury believed from the testimony of the wit- 
ness that no beneficial use to the society was intended, but that 
the conveyance was made for the other purposes stated by the 
witness, the plaintiffs had not a title to the slave, and were not 
entitled to a verdict. 

The counsel for the plaintiffs submitting to this opinion of 
the court, the plaintiffs were called, and, a motion to set aside 
the nonsuit having been refused, appealed to this Courty. 


Gaston for the appellants. 


Badger contra. 
t 


Taytor, C.J. The degd of gift executed to the three (200) 
trustees of the Friends Association does upon its face 
convey the negroes to them for the purposes authorized by the 
act of 1796, and, deciding from the conveyance alone, passes a 
valid title to them. ‘But as the defendant was a stranger to the 
deed, it is competent for him to give parol evidence of the real 
objects of the deed, and of the trusts it was intended to effect 
beyond those expressed. 3 Term, 474; 8 Term, 379; Starkie on 
Ev., 4, 1051; 10 Johns., 229. 

Before the passing of the act of 1796 the Society of Friends 
had no capacity to acquire property as an association, because 
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they were not incorporated; they could take only in their indi- 
vidual characters, the gift being confined to the very persons in 
existence when it was made. To enable it to manage its own 
affairs and to own property for the exclusive use of the society 
as a religious association without the continual necessity of con- 
veying it from one to another, the act of 1796 was passed. A 
corporation exists but in contemplation of law, and possesses 
those properties only which the law confers upon it. By the 
very act of incorporation, and without any special power to 
that purpose, it is incidental to it to acquire property. But as 
it is the creature of the legislative will, it is competent for the 
Legislature to limit its capacities and powers as it may think 
proper. It may withhold altogether its capacity to acquire 
property; it may consequently limit and restrain it to definite 
purposes. It cannot be said of the trustees of this society that 
they have a general power to purchase and hold property, be- 
cause the act declares that they shall hold it in trust for the 
use and benefit of the society. If, then, the case discloses the 
fact that the trustees hold this property for an use different 
from that of the society, and for the benefit of persons not con- 
templated by the Legislature when they gave the power, 
(201) and for objects that are not less adverse to the words and 
spirit of the act than to the general policy of the law, I 
think it will follow that the plaintiffs have no title to recover. 
What are the real objects of the donation? The individuals 
composing this society believe it to be repugnant to their re- 
ligious principles to become the owners of slaves, and will not 
employ their labor to the profit and advantage of themselves or 
of the society. The trustees were to aet as guardians to the 
slaves, and to hold them for the benefit of the slaves themselves, 
who were to receive the surplus of the profits of their labor for 
their own emolument, and ultimately to emancipate them when- 
ever it could be done consistently with the laws of the State. 
So far, then, from the plaintiffs taking the property for the 
objects permitted by the act of 1796, it appears to me that 
nothing but the name is wanting to render it at once a complete 
emancipation; the trustees are but nominally the owners, and 
it is merely colorable to talk of a future emancipation by law, 
for as none can be set free but for meritorious services, the 
idea that a collection of them will perform such services, under 
the construction which those terms in the act of 1777 have uni- 
formly received, is quite chimerical. 
It is said that the Legislature could not mean that the so- 
ciety should take no property but such as it derived a pecuniary 
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benefit from. Certainly that was not their intention; but it 
evidently was their intention that the property they were al- 
lowed to acquire should subserve in some way the legitimate 
object of a religious association, which every man can compre- 
hend when stated, though it may be difficult to give a defini- 
tion that shall include the whole. 

A place of worship, of interment, the support of a minister, 
the means of educating and assisting their poor members, and 
various other objects which yield no pecuniary profit, 
we perceive at once to be within the scope of the per- (202) 
mission. 

But if a sense of religious obligation dictates to any society 
the exercise of an enlarged benevolence which, however virtuous 
and just in the abstract, the policy of the law, founded on the 
duty of self-preservation, has forbidden, it irresistibly follows 
that a transfer of property so directed must be void. 

Nor do I feel the force of the remark that the property be- 
longs to the society that they may make profit out of it if they 
choose, or sell it or dispose of it in any way that another 
owner might. This is to presume that a society not less re- 
markable for the purity of its principles than for an unshaken 
steadfastness in maintaining them will at once degenerate from 
their long-tried morality. The whole history of the people 
called Quakers shows that neither prosperity nor adversity, 
favor or persecution, or any known vicissitude of their condi- 
tion, has ever interrupted the even tenor of their ways. I 
firmly believe—indeed, I consider it morally certain—that if 
the plaintiffs recover, this property will be disposed of in the 
manner described by the witness, and in no other. 

It is true that an individual may purchase a slave from 
gratitude or affection, and afford him such indulgences as to 
preclude all notion of profit. The right of acquiring property 
and of disposing of it in any way consistently with law is one 
of the primary rights which every member of society enjoys. 
But when the law invests individuals or societies with a politi- 
cal character and personality entirely distinct from their natu- 
ral capacity, it may also restrain them in the acquisition or 
uses of property. Our law allows the trustees to hold them 
for the benefit of the society, whereas in truth they hold them 
for the benefit of the slaves themselves, and only in the name of 
the society. . 

I cannot distinguish this case in principle from the (203) 
former decisions wherein trusts for the emancipation of 
slaves have been held void in equity, on the ground that the 
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law had forbidden such attempts, except in the manner pre- 
seribed by the act of 1777. There resort was necessarily had 
to equity, because the legal title passed to the executors; but 
here, as it is justly remarked by the judge who tried the cause, 
evidence of the beneficial use for the society forms a necessary 
part of the plaintiffs’ title, of which, though the deed is prima 
facie evidence, it is not conclusive. 

Upon the whole, my opinion is that the plaintiffs have no 
legal title, and although the province of this Court is to admin- 
ister the law as they find it, without any regard to conse- 
quences, yet my judgment is in some degree fortified by the 
belief that a contrary decision would produce most, if not all, 
of the ill effects which the Legislature sought to avoid by the 
act of 1777. 

If that law could be eluded by transferring slaves to this 
society, there is no foreseeing to what extent the mischief 
might be carried. Numerous collections of slaves, having noth- 
ing but the name, and working for their own benefit, in the 
view and under the continual observation of others who are 
compelled to labor for their owners, would naturally excite in 
the latter discontent with their condition, encourage idleness 
and disobedience, and lead possibly in the course of human 
events to the most calamitous of all contests, a bellum servile. 


Henperson, J. What may be the effect of the deed of Wil- 
liam Dickenson to Thomas Cox, and the other original donees, 
viewing them merely as individuals or natural persons, we are 
not called on to say. The form of the action, or rather the party 
plaintiffs, necessarily bring into discussion its validity under 

the act of 1796, authorizing religious societies to pur- 
(204) chase and hold property; for without the aid of that or 

some other act creating them a corporate or artificial 
body the present plaintiffs cannot sustain this action, there 
being no privity or connection between some of the present 
plaintiffs and the original grantees. By that act religious socie- 
ties are not made corporate bodies with urilimited and unquali- 
fied powers of acquisition, for were that the case it is admitted 
that the use or trust upon_which they held their acquisition 
would not affect their legal title. If the use or trust was vague 
or unlawful, it would be a reason why it should result to some 
other person or for some other purpose, but such modification 
of the use would not affect the legal ownership; because in this 
ease the trustees having a general and unqualified capacity to 
acquire property, as individuals or natural persons, the use or 
trusts upon which such acquisitions were held with such bodies, 
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as with natural persons, would not affect their estates at law. 
The act of 1796, however, does not confer a general and unquali- 
fied power of acquisition, but only a limited and restricted one, 
to wit, for the use and benefit of the society. It is therefore the 
use which gives to the transaction its artificial character by 
bringing to its aid the act of 1796, if such use is for the re- 
ligious society. The society (either itself or its trustees, which 
is immaterial as regards this question) are invested with cor- 
porate or artificial qualities, qualities commensurate with the 
object in view; but if the use or trust is not for themselves as a 
religious society, but for others, they can derive no aid from the 
act. They must then rest on their rights as individuals or natu- 
ral persons, and it would seem to follow as a most necessary 
consequence, if this use is forbidden by law, if it is contrary to 
the policy of the State, that the transaction can derive no aid 
from an act of the Legislature by which the use, and the use 
only, gives character and validity to the deed. In say- 

ing that it is the use which gives character and validity (205) 
to the deed, I mean not to assume the power of examin- 

ing into the question whether the use is actually beneficial to 
the religious society or not; it is sufficient that they as a re- 
ligious society think it so; of this they are the sole and exclusive 
judges; but when the question is presented to me, it is my duty 
to see that such use does not violate the laws or policy of the 
State, and I think in this case the use offered to be shown on 
the part of the defendant, from an examination into which the 
plaintiff shrunk, and which must, therefore (if the testimony 
is admissible), be taken as true, is forbidden by law, is con- 
trary to the policy and hostile to the best interests of the 
State. It is contrary to law to permit slaves to hire their own 
time. The pernicious effect this must produce on our slaves is 
too obvious to require illustration. Neither is any person per- 
mitted to emancipate his slave by his own act; it requires the 
sanction of the constituted authorities of the State to effect it, 
and no one, I think, can for a moment doubt the policy of these 
acts. I must also confess, after a careful examination of the 
case, that I can discover no difference in effect, so far as regards 
the evil example to our slaves, between hiring to them their 
own time and placing them on farms and giving to them what 
they made after deducting the expenses of supporting them; 
and no great difference between emancipating them and hold- 
ing them in the above-mentioned manner until they can be 
emancipated. It must produce dissatisfaction and a restless 
spirit among others, the very evils the Legislature designed to. 
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prevent. There can be nothing, I think, in the objection that 
the uses and purposes for which this society hold these slaves, 
not being expressed in the deed, averments supported by parol 
evidence are inconsistent with it, and therefore inadmissible to 
show what those uses are. In the first place, they are not incon- 

sistent with the deed, the deed being general. But even 
(206) between the parties to a deed any averments may be 

made, and of course proof received, to show its nullity. 
When strangers are concerned—and how this defendant claims 
does not appear, consequently we must view him as a stranger— 
such averments are very clearly admissible. The recitals in a 
deed can bind the parties only, when it is taken as valid; but 
in endeavoring to show that it is void, its recitals and affirma- 
tions may be disproved by any one, either party or stranger; 
otherwise the parties by false recitals can protect the most 
unlawful contracts from scrutiny. 


Hat, J., dissentiente. The act of 1796, ch. 457, authorizes 
religious societies and congregations to appoint trustees, who 
may purchase lands and receive donations for their use and 
benefit, and after such purchase or donation the society is de- 
clared to possess the absolute estate of all such property. The 
principal and only qualifications required by the act is that the 
society shall be a religious one. 

But it is stated in this case that it is contrary to the re- 
ligious principles of the Association of Friends to hold slaves 
to their own use, and it is argued that on that account the con- 
veyance is void under which they claim the slave in question. 

I do not understand from that statement that they are averse 
from holding a title to slaves, or from being considered as 
having a right to the use of them, but that in point of law 
they may have the legal title, and a right to the use, but they 
claim the right of disposing of that use in any way they may 
think proper, provided that disposition does not conflict with 
the laws of the land; that they may gratify their thirst for gain 

with it, or render it subservient to the gratification of 
(207) any other desire not prohibited by law; that the enjoy- 

ment of the use consists in the freedom of disposing of 
it; that it is optional with them to build churches, employ 
preachers or give it away in.charity or in any other way their 
conscience approve of. 

Preachers, individually, have the capacity to purchase slaves, 
and when they become owners of them are, like other citizens, 
subject to the laws made for their government; and when they 
form themselves into religious societies, the Legislature confers 
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upon them the capacity to purchase; the transfer of power is 
general. The Legislature have made no exceptions on account 
of religious tenets, and it appears to me not to be the province 
of this Court to discriminate and make any. As to their lib- 
eration of them, for which purpose it is said they purchase 
them, it can be effected only in the way pointed out by law, and 
when it can be effected in that way they have a right, in common 
with other citizens, to avail themselves of it. If they permit 
them to hire their own time or otherwise mismanage them, they 
are, like other citizens, amenable to the law for such conduct. 
It is not for this Court, by legal anticipation, to apply a pre- 
ventive remedy. 

If we take a step into the moral world and contemplate the 
unbiased principles of our nature, ‘we will discover for the exer- 
cise of our discretion a wide range between humanity and 
cruelty, and we might not find fault with those who mingled 
with their religion the dictates of the one and carefully ab- 
stained from the exercise of the latter. 

But if, on account of our unfortunate connection with slavery, 
these sentiments tend to a mistaken policy, if self-preservation 
impels us to a different and contrary course, that course should 
be pointed out by the Legislature; the mischief and the remedy 
are both with them. If the act of 1796 hath produced the one, 
they can, by some other act, furnish the other. 

Therefore, the best consideration I have been able to give 
this case results in a conviction that the rule for a new 
trial should be made absolute. (208 ) 

Per Curiam. Judgment affirmed. 


Approved: White v. White, 18 N. C., 260; Shober v. Hauser, 
20 N. C., 228; Walker v. Fawcett, 29 N. C., 44. 








Den on demise of WILLIAM BUFFERLOW vy. RICHARD NEWSOM. 
From Northampton, 


1. A widow remaining in possession, as widow, of lands occupied by 
her husband in his life, is bound by an estoppel which bound her 
husband. 


2. A jury is bound by an estoppel, and the court will disregard a 
finding contrary thereto, except where the party entitled to the 
estoppel has waived it by mispleading. 
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EsectMEnt, tried before Ruffin, J., when a verdict was taken 
subject to the opinion of the court upon the following case: 

One Jesse Webb, being seized and in the actual possession of 
the premises in dispute, on 16 March, 1817, conveyed to one 
John D. Amis in fee, upon trust to sell and pay a debt due to 
one William Amis, if Webb should fail to pay. On 30 Octo- 
ber, 1820, Webb having fully paid the debt, William Amis exe- 
cuted to him a release of the same, and also of all claim to the 
land. No sale or conveyance was ever made by J. D. Amis, 
and Webb continuing in possession with the consent of both 
William and John, on 30 September, 1820, sold and conveyed 
to the lessor of the plaintiff in fee simple, with general war- 
ranty. After this sale and conveyance Webb still continued in 
possession of the land by leave of the lessor of the plaintiff 
(though without any formal or express lease for any particular 
time), and cultivated it until March, 1821, when he died. Mary, 

the widow of Webb, after his death remained (without 
(209) any allotment of dower), with the other members of 

his family, in possession, setting up no other title than 
such as she had under her husband, until November, 1823, 
when she intermarried with the defendant Newsom, who there- 
upon, as her husband, entered into possession, setting up no 
other title than that of his wife. 

Upon this case it was agreed, if in the opinion of the court 
the defendant was estopped to set up the outstanding legal title 
in John D. Amis to defeat the action, then the verdict to stand; 
otherwise the verdict to be set aside and a nonsuit entered. 

The presiding judge was of opinion with the plaintiff, and 
from the judgment rendered upon the verdict the defendant 
appealed. 


Seawell for the appellant. 
Badger contra. 


Henverson, J. The defendant is doubly estopped from 
showing title in John D. Amis, first by the deed of Jesse Webb 
to the lessor of the plaintiff. The widow is estopped by her 
husband’s deed, for she is tenant to the heir, who is estopped, 
and the tenant is always bound by. an estoppel on his landlord, 
when his title is derived after it arises. She is also estopped 
by matter in pats; her husband, after his conveyance to the 
lessor of the plaintiff occupied the lands as tenant at will or 
sufferance under the lessor; he could not, therefore, dispute his 
landlord’s title. Upon his death, the widow succeeded to the 
possession, accompanied by the estoppel, as she could not suc- 
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ceed to her husband’s possession stripped of its incidents, one 
of which was that he could not dispute his lessor’s title. The 
defendant, upon his marriage with the widow, succeeded to her 
possession in the same manner in which she held. The judge 
was therefore correct in disregarding the facts showing title in 
John D. Amis; and although it is said that a jury is not 
estopped, but may find the truth, that is only in such (210) 
cases where the party has waived the estoppel, as, when 
having an opportunity to plead and rely on it, he omits to do so, 
but relies on the real fact. Trevivan v. Lawrence, 1 Salk., 276. 
In this case, from the nature of the action, he could not plead 
it; he shall therefore have the same advantage on the evidence 
as if he had pleaded and relied on it. It is not intended to 
impugn the rule that in an ejectment the lessor of the) plaintiff 
recovers by the strength of his own title, and not by the weak- 
ness of his adversary’s. In this case the evidence which shows 
his title to be weak, to wit, that the title is in John D. Amis, 
is excluded by the estoppel, and if offered and found by the 
jury, must be disregarded, for the estoppels (the admission of 
the parties) appear also. 
Per Curtam. Judgment affirmed. 


Approved: Gorham v. Brenon, 13 N. C., 174; Norwood v. 
Marrow, 20 N. C., 586; Williams v. Bennett, 26 N. C., 122; 
Grandy v. Bailey, 35 N. C., 221; Wilson v. James, 70 N. C., 
350; Love v. McClure, 99 N. C., 290; Atwell v. Shook, 133 
N. C., 392. 








MARY WATTS v. JOHN M. GREENLEE. 
From Burke. 


A count charging the defendant with speaking slanderous words is 
not supported by proof that he maliciously procured another to 
speak them. 


Case for slanderous words. The plaintiff declared that she 
being a person of good fame and reputation and so esteemed by 
all persons, and never having been guilty of any of the infamous 
acts imputed to her by the defendant, etc., nevertheless, the 
defendant, being an evil-minded person and intending to slan- 
der her in her good name, fame, and character, on, etc., at, etc., 
“did falsely and maliciously publish of her the plaintiff, the 
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(211) following scandalous words, to wit: “She the said 

Mary is big | meaning big with child] to his negro Ben,” 
“that all Watts’ girls [meaning the plaintiff as one of said 
girls] are with child to negro Ben,” “She [meaning the plain- 
tiff] is incontinent,” he knowing at the time the said malicious 
and slanderous words to be untrue and false, etc., to the dam- 
age of her the said Mary $5,000, and therefore, etc.” 

The issue, joined on the plea of “Not guilty,” came on to be 
tried before Strange, J., when the speaking of the words by 
the defendant was sworn to by severa) witnesses, and their 
credit being drawn in question, the plaintiff further proved by 
other witnesses that on several occasions the defendant asked 
of an old man named Martin, who lived with him, what was 
the story about Watts’ daughters and negro Ben, and Martin 
in answer to the inquiry stated that all Watts’ daughters were 
big with child by negro Ben. The judge instructed the jury 
that though they should disbelieve the witness who testified to 
the defendant’s having spoken the words, yet if they believed 
that he procured the words to be spoken by Martin, in reference 
to the plaintiff, and in his presence, with a design to impress 
the bystanders with the opinion that she was guilty of the 
scandalous conduct implied by the words of Martin, the de- 
fendant was as guilty as if he himself had uttered them. The 
jury found for the plaintiff, and a motion for a new trial and 
in arrest of judgment having been overruled, the defendant ap- 
pealed. 


Nash and Badger for the appellant. 


Henverson, J. In this case it is clear that there is error 
both in the judge’s charge to the jury and in rendering judg- 
ment on the record, properly so called. We will examine the 
first point only, for should there be a defect in the pleadings, 
we very plainly perceive that there is sufficient substance in the 
declaration to support an action, and the judge below has it 
amply in his power to permit amendments to be made to meet 
the justice of the case upon such terms as he may think’ proper. 
Farrar v. Alston, ante, 69. We shall therefore confine our- 
selves to that part of the charge wherein the judge says that if 
the jury should not believe the witnesses who had deposed to 
the defendant himself having used the slanderous words, yet if 
they believed that he procured the words to be uttered by Mar- 
tin, in his presence, and with the design of having it believed 
by the bystanders that the plaintiff was guilty of the scandalous 
conduct which the words of Martin implied, he was as guilty 
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as if he had uttered them himself. I understand the charge as 
amounting to this, that such evidence would support a count 
that the defendant himself uttered the words. There is no 
doubt that the defendant is responsible for this slander thus 
uttered by Martin. But the charge in the declaration must 
correspond with the proof, and although a declaration may be 
framed upon the words spoken by Martin, at the instigation of 
Greenlee, yet such proof cannot be received in support of a 
count charging Greenlee with speaking them, without violating 
the rules requiring precision in pleading. Starkie Ev., 266, 
270; 8 Term, 150. 
Per Curtam. Judgment reversed and new trial awarded. 








(214) 


THE GOVERNOR for the use of the County Trustee v. JOHN 
MATLOCK and others. 


From Rockingham. 


Where the condition of a bond has appropriate words to secure the 
performance of a certain class of duties imposed by law on a 
public officer, general terms superadded thereto (though large 
enough to include all his official duties) shall not extend the 
liability of the surety to other duties for which by law a separate 
bond is directed, but omitted to be given. 


Tue defendant Matlock, on being appointed sheriff of Rock- 
ingham, entered into a penal bond in the sum of £5,000 with 
the other defendants as his sureties, payable to the Governor 
and his successors, the condition of which was that he should 
well and truly execute all process and precepts to him directed, 
and pay and satisfy all sums of money by him received or 
levied by virtue of any process into the proper office by which 
the same by the tenor thereof ought to be paid, or to the person 
or persons to whom the same should be due, his, her, or their 
executors, etc., and “in all other things well and truly and 
faithfully execute the said office of sheriff during his continu- 
ance therein.” No other bond was given by him, and the county 
contingent tax having been collected and unaccounted for, the 
present action was brought upon this bond to recover the 
amount of that tax. 

A verdict having been taken below for the plaintiff, subject 
to the opinion of the court whether there was any breach of 


12—9 129 





IN THE SUPREME COURT. 





GOVERNOR V. MATLOCK. 





the condition before set forth, his Honor, Judge Norwood, who 
presided, directed the verdict to be set aside, and gave judg- 
ment for the defendant; whereupon the plaintiff appealed. 


Nash for the appellant. 
Gaston contra, 


Henverson, J. The sheriff was not originally a fiscal offi- 
cer; but at a very early period of the Provincial Government 
it was made his duty to collect the taxes which were laid by the 
Legislature, and it is admitted that the obligation to do so was 
embraced by his official bond. I presume that the Revolution, 
of itself, produced no change in this particular; it was only a 
change of sovereignty. But immediately after it, tax gatherers, 
as they were called, were appointed to collect the taxes and pay 
them to the district treasurer; upon which the collection of the 
taxes ceased to be within the duty or power of the sheriff. 

Afterwards the sheriff was directed to receive the taxes 
(217) from the tax gatherers and pay them to the treasurer; 

soon after which it was made his duty to receive them 
directly from the people, and bond payable to the Governor was 
required for the performance of this duty. This bond is in 
addition to his ordinary, or, as it is commonly called, his official 
bond. The county court was authorized and directed to lay a 
tax for the county contingent purposes, and to appoint col- 
lectors thereof, who were to give bond. This duty could not 
then be performed by the sheriff. Of course, it came neither 
within his official bond nor that for the collection of the public 
taxes. By a subsequent statute it was made the duty of the 
sheriff to collect those county taxes, and he was required to 
give bond payable to the chairman of the court for the dis- 
charge of this duty. I think it very clear that on this last men- 
tioned bond, and this alone, his sureties are liable for his failure 
of duty in this particular, not on the bond to the Governor for 
the collection of the public tax, although it may contain words 
sufficiently broad to embrace this, or all his duties; for the 
Governor is not appointed by law to superintend the collection 
of these taxes, and the general words shall be controlled and 
restricted by the particular words to duties of the like kind; for 
those particular words being properly inserted, they were not 
there by mistake. And this fact distinguishes this case from 
that of Crumpler v. Governor, ante, 52. It is not embraced by 
the sheriff’s official bond, payable also to the Governor, for the 
same reasons. 
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This opinion does not conflict with anything which heretofore 
has fallen from the Court, or any member thereof. It is placed 
entirely on the ground that when it was made the duty of the 
sheriff to collect the county contingent taxes he was directed to 
give bond payable to the chairman of the court for the 
performance of that duty, which withdraws the obliga- (218) 
tions imposed by that law, both from the bond given for 
the collection of the public taxes‘and from that for the discharge 
of his ordinary official duties. Independent of the clear intent 
of the Legislature that it should be so, the most inexplicable 
difficulties would arise were it otherwise, between persons having 
claims of different natures against the sheriff, and possibly they 
may occur in the present case, for this recovery, if made, may, 
with those hereafter had on this official bond, exhaust the pen- 
alty. What shall those persons do who may have suffered by 
a breach of the official duties of the sheriff? Shall this recovery 
forestall them, and shall they be sent after the county trustee 
for satisfaction? For I presume it must be admitted that they 
have the preferable right, and, if so, may pursue the fund. 
I think the plain and evident intent of the Legislature was to 
confine each class of claimants to the bond given for their ben- 
efit. There should be judgment for the defendant. 

Per Curtam. Judgment affirmed. 


Approved: Jones v. Montfort, 20 N. C., 70; S. v. Bradshaw, 
32 N. C., 229; Eaton v. Kelly, 72 N. C., 110; Wilmington v. 
Nutt, 80 N. C., 265; Board of Education v. Bateman, 102 
N. C., 52. 








CHARLES BANNER vy. JOHN McMURRAY and others. 
From Stokes. 


A deputation of necessity expires*with the office on which it de 
pends. Therefore, where a sheriff appointed a deputy, who gave 
bond for his faithful conduct “during his continuance” therein, 
and the sheriff was reappointed, and the deputy continued to 
act under him for several years, it was held that the words 
“during, etc.,” should be restricted to the first year, for the depu- 
tation expired then; and whether even express words could have 
extended the liability further, quere. 


Tue plaintiff was appointed sheriff of Stokes in June, 1813, 
and in January, 1814, appointed the defendant McMurray one 
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(219) of his deputies, who, with the other defendants, as 

his sureties, executed a penal bond to the plaintiff, 
in which he was called “Charles Banner, now sheriff of Stokes,” 
with a condition, which after reciting that the plaintiff had 
appointed McMurray one of his deputies, provided that if 
MeMurray should ably and faithfully demean himself in his 
appointment of deputy sheriff, perform all and every act and 
acts which he should be legally bound to perform “during his 
continuance in said appointment,” then the obligation to be 
void, ete. In June, 1814, when the plaintiff’s office by its 
tenure expired, he was reappointed, and so also in the years 
1815 and 1816. McMurray during all this time continued to 
act as deputy, by color of his original deputation, and duly 
qualified as such in June, 1814, for the ensuing year, and so 
also in June, 1816. 

In June, 1814, McMurray was in default as deputy at that 
time. At the end of the second year, in June, 1815, he was in 
advance to his principal on account of that year in the sum of 
$176.67, and in June, 1816, he was again in default for the 
year then expired to the amount $1,045.05. At June session, 
1816, of the county court the plaintiff was paying the county 
tax for the year 1814, and called on McMurray for money, 
who paid $315. 

In 1819 the plaintiff brought this action upon the bond of 
McMurray and the other defendants, and assigned many 
breaches, of which the only ones that applied to the year end- 
ing June, 1814, were for not collecting and for not accounting 
for the county taxes for that year. On the trial before his 
Honor, Judge Norwood, the foregoing facts were stated in a 
ease reserved, upon which he gave judgment for the whole 
amount for which the deputy had been in default, after deduct- 
ing therefrom the two sums of $315 and $176.67 above stated; 
and the defendants appealed. 


Nash and Badger for the appellants. 


(221) Henperson, J. The deputation given to McMurray 

expired with the appointment of his principal, as the 
principal could not substitute another in an office which the 
principal did not then hold. The deputation, I presume, would 
so have expired, even if it contained words importing a substi- 
tution in future years, when the sheriff might be reappointed, 
but certainly it is so when general words only are used, as in 
the present case. 
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The only evidence we have of the extent of the deputation is 
contained in the recitals of the bond and condition. The former 
describes Banner as “now sheriff of Stokes,’ and the latter 
recites that he “has appointed McMurray one of his deputies.” 
It would, therefore, be inconsistent as well with authority as 
reason to extend against sureties the obligations of this bond 
to the faithful discharge of any other duties than those arising 
from the deputation which he then held. In support of this, 
I refer to 6 East, 507, 2 Saunders, 412, and the other authorities 
cited in the argument. We must confine ourselves, therefore, 
to the breaches at June, 1814, when Banner’s appointment ex- 
pired. McMurray was then in default in the sum of $191.69, 
and this breach is within the obligations of the bond. For this 
sum, then, with interest, judgment would be rendered, were it 
not that in June, 1815, McMurray was in advance to the 
amount of $176.67; in other words, Banner owed him that sum. 
However McMurray and Banner might themselves have settled 
it, if no other persons were concerned, yet where sureties are con- 
cerned the fact of Banner’s having so much money in his hands 
belonging to McMurray was, ipso facto, a satisfaction, even 
in a court of law, of the breach as far as it would go, and it 
was out of the power of Banner and McMurray by any agree- 
ment, either express or implied, to appropriate it to other 
purposes thereafter. I say thereafter to happen, for had 
there been at the time any other debt due to Banner 
from McMurray, McMurray might upon paying it have (222) 
applied it to that debt, or, in his default of making the 
application, that right devolved on Banner; or, if McMurray 
had paid upon any special agreement or for a particular pur- 
pose, it would not have operated as satisfaction for the default. 
But where money falls into the hands of the creditor rightfully, 
and by the debtor’s consent for no definite and particular pur- 
pose, when sureties are concerned, and the creditor has but the 
one demand, it operates ipso facto a discharge of the obliga- 
tion, for such application can then do neither creditor nor the 
principal debtor any wrong; and in the absence of all evidence 
why it was placed there, the presumption is irresistible that it 
was placed there in satisfaction of the obligation; which pre- 
sumption the creditor and principal debtor may do away or 
destroy as between themselves by their after conduct; but the 
rights of sureties cannot be affected by their acts. As to 
the payment of the $315 at June Term, 1816, McMurray not 
having made the application when he paid it, and being then 
indebted to Banner in a larger amount, the right of applica- 


tion belongs to Banner. 
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The judgment, therefore, should be for the difference be- 
tween the sum of $191.69 and $167.67, with interest. 

Per Curiam.’ Judgment reversed, and judgment for the 
plaintiff for the lesser sum. 


Approved: Thomas v. Summey, 46 N. C., 554; Jackson v. 
Martin, 136 N. C., 199. 





(223) 


EDWARD 8S. JONES v. LUKE HUGGINS. 
From Onslow. 


1. A witness who has seen many certificates of survey attached to 
grants and purporting to have been made by a surveyor who 
had been many years dead, is competent, from the knowledge of 
his writing thus acquired, to prove that a particular plat of sur- 
vey is in the handwriting of the deceased surveyor. 


2. A survey, though ancient, made by direction of the owner of lands, 


for his own convenience, is not admissible evidence for him or 
those claiming under him. 


Tuis was an action of trespass g. c. f., tried before Daniel, J. 
The plaintiff deduced title under a grant for 640 acres of land 
to one Joel Martin in 1713, a conveyance to John Starkey in 
1759, and subsequent descents and devises to himself. The 
plaintiff also deduced title to himself, under a grant to John 
Starkey in 1760, for 80 acres, to which grant was annexed a 
certificate of survey purporting to have been made 24 October, 
1759, by John Skibbow, deputy surveyor of Onslow. A long 
continued and actual possession was then shown of land alleged 
to be in both grants, of neither of which was a corner or line 
tree to be found; and in order to locate them, the plaintiff gave 
evidence of the general reputation respecting their boundaries. 
As further evidence, it was proposed to submit to the jury a 
map or plan, purporting to represent, the two tracts of land, on 
which were laid down various water-courses, dwelling-houses, 
and other objects, and at the foot of the map was a memoran- 
dum in these words: “This plan represents 660 acres of land 
in Onslow County, on the west side of White Oak River, begin- 
ning, etc. [setting forth the various courses and distances], as 
by the patent granted, etc., doth appear. Explained for John 
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Starkey, Esq., 24 October, 1759. P. J. Skibbow, D. S.” The 
plaintiff proved by an aged resident of the county that 
John Skibbow was dead before his recollection, and that (224) 
he had understood from general report that Skibbow in 
his lifetime acted as a surveyor or deputy surveyor of the 
county; that the witness had seen many plats of surveys 
attached to grants of land and purporting to be made by Skib- 
bow, and, from the acquaintance with his handwriting thus 
acquired, believed that every word in the memorandum and in 
the map produced was of the proper handwriting of Skibbow. 
Whereupon the judge, notwithstanding an objection taken - 
thereto by the defendant’s counsel, received the map in evidence 
and left its weight and effect to be judged of by the jury. 

A verdict was found for the plaintiff, and a new trial being 
refused, the defendant appealed. 


Badger for the appellant. 
Gaston contra. 


Taytor, C. J. I consider that the evidence offered of Skib- 


bow’s handwriting was legally admitted, and that it was cer- 
tainly free from the objection of its being proof from compari- 
son of hands. The witness was an aged man, and Skibbow had 
died before his remembrance. The witness’s knowledge of the 
general character of Skibbow’s handwriting was derived from 
having inspected many plats of surveys annexed to grants, 
which surveys purported to have been made by him, who was 
reputed to be a surveyor or deputy. I think this satisfies the 
rule of law, that the witness must have acquired his knowledge 
of the handwriting by sufficient means; for the authenticity of 
these grants held by various persons as the muniments of their 
estates cannot reasonably be questioned. The offices where 
they issue, and where they are recorded, the small temp- 

tation presented to commit forgery and the facility of (228) 
detecting it, place these documents on more elevated 
ground than bank bills or postoffice franks and bring them 
within the operation of the rule stated by Le Blanc, J., in Roe 
v. Rawlings, 7 East, 282. This very point has been so decided 
in New York, as appears from the case quoted at the bar. 

But on the question whether the survey itself be competent 
for the plaintiff, the Court is of opinion that it is inadmissible 
as being a private memorial procured to be made by Starkey 
for his own convenience, and is not evidence for him, or for 
any one who claims through him. The reason for excluding 
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such evidence is decisive, viz., that it might benefit men to 
include in such surveys more than belonged to them. There 
must consequently be a new trial. 

Per Curiam. Judgment reversed, and new trial awarded. 


Approved: Dancy v. Sugg, 19 N. C., 515; Dobson v. Whis- 
senhunt, 101 N. C., 645; Burwell v. Sneed, 104 N. C., 118; 
Riddle v. Germanton, 117 N. C., 389. 








JESSE BATTLE, administrator, v. JOHN RORKE. 
From Wake. 


A judgment quando is a judgment in favor of the defendant, who is 
therefore entitled to his costs. 


Error from the Superior to the County Court, and upon the 
return the case was that the plaintiff in error had in the county 
court pleaded non assumpsit, payment, a set-off and plene ad- 
ministravit, to an action brought by the defendant in error. 
The jury found a verdict for the plaintiff below upon the three 
first pleas, and for the defendant upon the last. Judgment 

quando was entered up for the damages and costs of the 
(229) plaintiff below, and “as to the costs of the defendant in 

this behalf expended, it is considered that he go with- 
out day, ete.” 

The error assigned was “that the judgment aforesaid, in form 
aforesaid, was given for the said Jesse Battle against the said 
John Rorke, but by the judgment aforesaid the said Jesse 
Battle does not recover his costs and charges, etc.” 

His Honor, Judge Paxton, on the Spring Circuit of 1826, 
reversed the judgment and awarded restitution. Whereupon 
the defendant in error appealed. 


W. H. Haywood for the spoemanl. 
Devereux contra. 


Tayrtor, ©. J. This case depends upon the construction of 
the act of 1777, concerning costs, and the principles of plead- 
ing as applicable to the particular defense relied upon by the 
administrator. The act provides that in all cases whatsoever the 
party in whose favor judgment shall be given shall be entitled 
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to full costs, unless where it is or may be otherwise (232) 
directed by statute. Was judgment given in favor of 

the defendant in the original action? No rule of pleading 
is better settled at common law than if the plaintiff joins 
issue upon the plea of plene administravit, and it be found 
“against him, the judgment is that he take nothing by his bill. 
In such case the defendant goes without day, and the plaintiff 
is concluded from all further proceeding against him. It is 
only where he confesses the plea to be true, that the plaintiff 
is entitled to a judgment quando. Cro. Car., 373; Comyn’s 
Pleader, 2 D. 9. It has also been lately decided, in Hogg v. 
Graham, 4 Taunton, 134, that if upon the pleas of non assump- 
sit and plene administravit the plaintiff joined issue and omitted 
to pray judgment of assets quando, the first issue being found 
for the plaintiff and the second for the defendant, the defend- 
ant is entitled to the postea and general costs. 

An exception to the rule of praying judgment quando is 
made by our act of 1794 in those cases where the administrator 
sells upon a credit and the money has not been received at the 
time of trial. There it shall be liable to the satisfaction of 
judgments previously obtained, and entered up as judgments 
when assets should come to the hands of the executor or admin- 
istrator. It is necessary, however, in that case, to bring the 
administrator in again upon a scire facias. As to the ques- 
tion of costs, it was decided in Wellborn v. Gordon, 5 N. C., 
502, to which the practice has since conformed. I think the 
judgment should be affirmed. 

Per Curtam. Judgment affirmed. 


Approved: Terry v. Vest, 33 N. C., 65; Lewis v. Johnston, 


66 N. C., 38. 
Distinguished: Lewis v. Johnston, 69 N. C., 392. 








ISAAC FOLSOM vy. WILLIAM GREGORY. 
From Pasquotank. 


A debtor convicted of fraudulent concealment of his effects, upon an 
issue between him and A, and ordered into custody thereupon, 

. according to the act of 1822, ch. 1131, is not in execution at the 
suit of B, another creditor, in whose case no such concealment 


was found or suggested. 
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Dest for an escape. On the trial, before Paxton, J., the 
case was that the plaintiff and one Cluff had obtained severally 
judgments against one Wilde, who was arrested by the defend- 
ant as sheriff of the county, on writs of ca. sa. issued thereon, 
and was duly discharged out of custody upon giving the 
bonds required by the act of 1822 (Taylor’s Rev., ch. 1131) 
for his appearance at the next county court, to take the benefit 
of the act as an insolvent debtor. In the case of Cluff it ap- 
peared from the record of the court that a suggestion was made 
by him that Wilde had fraudulently concealed his estate, and 
issue being thereon joined, the jury found the suggestion to be 
true; whereupon the court adjudged that Wilde should be im- 
prisoned in the public jail, etc., until a full and fair disclosure 
of all his effects, ete. And under this judgment the sheriff 
had held him in custody, and afterwards permitted him to go 
at large. 

In the case of the plaintiff against Wilde, no entry appeared 
on the record, save this, “that the surety brought him into court 
and surrendered him.” 

Upon this case the question was, if Wilde was in the custody 
of the sheriff upon the plaintiff’s judgment, or not; and the 
presiding judge being of opinion that he ‘was, the plaintiff 
had a verdict and judgment, from which the defendant ap- 
pealed. 

In this Court the cause was submitted without argu- 
(234) ment, no counsel offering on either side. 


Taytor, C. J. It is essential to a recovery in this action 
against the sheriff that the party escaping shall be proved to 
have been arrested or charged in execution at the suit of the 
plaintiff. In this case the issue was made up and tried between 
Cluff and Wilde, and it was on account of the fraudulent 
attempt of Wilde to deceive his creditors, established on that 
issue, that the order was made for his commitment. The sheriff 
was not bound to take notice of the claim of any other person, 
for it does not necessarily follow that Wilde would have been 
committed at the suit of Folsom, or that the same verdict would 
have been returned by the jury. If a debtor be in custody of 
the sheriff at the suit of one person, or by process of law, and 
another has a ca. sa. against him, the sheriff is not chargeable 
with an escape at the suit of the latter, unless the writ has 
been delivered to him. But if the second writ is delivered to 
him, the party is then in custody by force of that writ, in 
judgment of law, and the plaintiff may declare accordingly. 
Frost’s case, 5 Co., 89. 
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The caution with which the law abstains from charging a 
sheriff with an escape, where he has not-due notice of the party 
being in custody at the suit of the person suing for an escape, 
is strongly shown in Westby’s case, 3 Coke, 71. There Bustard 
had severally in execution’ at the suit of Dighton, as well as at 
the suit of Westby, and the sheriff, at the end of the year, 
delivered over Bustard, among others, to the new sheriff by 
indenture, in which indenture the execution of Dighton was 
mentioned, but the execution at the suit of Westby was omitted. 
And afterwards Bustard, always being in jail in the time of the 
new sheriff, escaped. In a suit brought against the old sheriff 
for the escape, it was argued for him that he was not 
liable, since he had delivered the body of Bustard, then (235) 
being in jail, to the new sheriff, consequently the escape 
began in his time, and as he had the party in his cutody, he 
ought at his peril to take notice of all executions, being matters 
of record, and ought to keep him till all were satisfied. 

But it was resolved by the Court: 1. That when the body 
of Bustard was delivered to the new sheriff, as in execution of 
the suit of Dighton only, by that he was out of custody of 
the old sheriff, and he cannot be within the custody of the new 
sheriff for Westby’s execution, because he was not delivered to 
him, nor the sheriff charged with him, for Westby’s execution; 
and although he was within the walls of the prison, yet it was 
an escape in law as to Westby; and that the escape began the 
moment the old sheriff delivered the prisoner to the new sheriff. 

2. That the old sheriff ought to give notice to the new sheriff 
of all the executions against any one who is in custody, although 
the executions are of record; yet the new sheriff shall not take 
notice of them at his peril, but shall be charged only with such 
whereof the old sheriff gave him notice. 

This case appears to me to show clearly, upon common-law 
principles, that the sheriff cannot be chargeable to this plaintiff 
for the escape of Wilde, however the case may prove to be be- 
tween Cluff and the defendant. 

But I think the same conclusion is deducible from the act of 
1822, under which these proceedings have taken place. The 
plaintiff’s argument must be that a commitment, on the find- 
ing of the issue between any one creditor who had arrested 
Wilde, must be a commitment as to all; and that the sheriff 
should have taken notice of all those claims wherein Wilde’s 
bail had surrendered him, and should have detained him till he 
was discharged as to all. To this the answer is, that the 
court may commit for either of three distinct causes: (1) 
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(236) fraud or concealment; (2) refusing to answer on oath; 
(3) not giving notice to the creditor. Now, it may hap- 
pen that the debtor is committed for not giving notice to the 
creditor between whom and himself the issue is made up. Shall 
the commitment be considered as on account of those creditors 
to whom he had given notice, which, no issue having been tried 
between him and them, he had no opportunity of showing? I 
think this alone sufficient to decide the case. 
I am of opinion that the judgment be reversed, and a new 
trial granted. . 


Haut, J. The plaintiff’s situation seems to differ widely 
from that of Cluff. Cluff contested the question of insolvency 
with their common debtor Wilde, and was successful; upon 
which the court ordered Wilde to be imprisoned until he should 
make a full disclosure of his property, ete. This disclosure 
was to be made for the benefit of Cluff. The plaintiff was not 
party to the proceedings in that suit, and the order of imprison- 
ment ~ only out of the proceedings in that suit. There was 
no order for commitment in the plaintiff’s suit; and it does not 
appear that the defendant held Wilde in custody therein. 

Escapes draw after them heavy penalties, and ought not to be 
presumed or made out upon slight grounds. The record of 
Cluff v. Wilde being received in evidence, it proved only that 
Wilde was imprisoned at the suit of Cluff, but not at the suit 
of the plaintiff. 

I think a new trial should be granted. 


Per Curntam. Judgment reversed and new trial awarded. 








(237) 


JAMES SHEPPARD v. SAMUEL SIMPSON. 
From Pitt. 


1. Contradictory descriptions in.a deed, one of which is sufficient to 
designate the thing granted, shall hot frustrate it. But if the 
descriptions can be reconciled, both shall stand. 


2. Where land was conveyed to one by his mother, and afterwards a 
moiety of it devised to him by his father, a sheriff’s deed convey- 
ing the interest of this person and describing it as “a part of 
three patents, situate, etc., being land devised to him by his 
father,” passes only moiety. 
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Petition for partition, to which the defendant pleaded that 
“he was not tenant in common with the defendant.” On the 
trial of this issue the jury returned a special verdict, the mate- 
rial facts of which were as follows: The land in question be- 
longed to one Jemima Smith, who conveyed it in fee to her 
son Charles. David Smith, the husband of Jemima and the 
father of Charles, by his will devised the same land to his wife 
for life, with a remainder in fee to his sons Charles and John. 
Before the executions and the sale hereafter mentioned, John 
Smith, the devisee of David, died intestate and without issue, 
and Charles Smith succeeded, as one of his heirs, to one-eleventh 
of his real estate. After the conveyance by the mother, and 
after the death of John, executions issued against Charles, un- 
der which the land in question was sold by the sheriff, whose 
deed, after setting forth the executions, recited that he had 
levied them “on a tract of land in the county of Pitt, situate on 
the south side of Tar River, and on both sides of Hardie’s Run, 
being the land devised to Charles Smith by his father, David 
Smith, and the undivided share of the said Charles Smith in 
the lands of his brother John Smith, containing together 500 
acres, more or less, being a part of three patents granted to 
John Hardie; and also upon the interest or share of the said 
Charles in the crop growing upon said land.” In a sub- 
sequent part of the deed the sheriff “did grant, bargain, (238) 
and sell” to the purchaser “the tract hereinbefore men- 
tioned, and the share of the crops thereon growing, with all 
the estate and profit of the said Charles Smith in and to the 
said land and crop.” The defendant claimed title under the 
purchaser at the sheriff’s sale. Charles Smith had conveyed 
any interest he had in the land to the demandant. 

Upon these facts, his Honor, Judge Paxton, on the Spring 
Circuit of 1826, thinking that the purchaser at sheriff’s sale 
took only one-half and one-eleventh of one-half of the land, 
decided that the parties were tenants in common in the propor- 
tion of five-elevenths to the demandant and six-elevenths to the 
defendant, and awarded a writ of partition; on the return of 
this writ at the next term, before his Honor, Judge Mangum, 
a judgment of confirmation was entered, whereupon the defend- 
ant appealed. 


Hogg for the appellant. 
Gaston contra. 


Taytor, C. J. The question in controversy is what land 
was actually conveyed by the sheriff’s deed to David Smith, 
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whether the whole tract as conveyed to Charles by his mother, 
or the land as devised to him by his father, and supposed to 
be acquired by the death of his brother John Smith. The 

granting part of the deed conveys the land “before men- 
(243) tioned (in the recital), with the share of the crop 

thereon growing, with all the interest, estate, and profit 
of said Charles Smith in and to the said land and crop.” The 
recital of the deed is that the sheriff levied “on a tract of land 
in the county of Pitt situate on the south side of Tar River, 
and on both sides of Hardie’s Run, being the land devised to 
Charles Smith by his father, David Smith, and the undivided 
share of the said Charles Smith in the lands of his deceased 
brother, John Smith, containing together 500 acres, more or 
less.” There is a further recital that he also levied “upon the 
interest or share of the said Charles in the crop growing upon 
the said land.” 

It is evident, then, that the sheriff neither levied upon nor 
sold the whole, as in fact owned by Charles Smith, because he 
expressly refers to his title as acquired from his father’s will and 
the death of his brother. And as to the moiety devised to John 
Smith, that cannot pass by the deed, because the sheriff only 
conveys the individual share of Charles in that moiety. And to 
make this construction more obvious, the deed states that this 
individual share in John’s moiety, together with Charles’ moiety, 
contain together 500 acres. If*the whole tract had been con- 
veyed, Charles would have been entitled to the whole of the 
crop, whereas only the share he was supposed to be entitled to 
in John’s part is conveyed. 

The principle is conceded that if in the description of an 
estate in a deed there are particulars sufficiently ascertained to 
designate the thing intended to be granted, the addition of cir- 
cumstances false or mistaken will not frustrate the deed. But 
I am unable to perceive any description or particular in this 
deed which ascertains that the whole tract of Charles, as derived 
from his mother’s deed, was designated as levied upon or con- 
veyed. 

The first description, “a tract of land in the county of Pitt, 
situate on the south side of. Tar River, and on both sides of 

Hardie’s Run,” does not designate the whole tract as 
(244) derived to Charles from his mother’s deed, because it 
is equally a true description of the land upon the sup- 
position that he derived title from his father’s will and the 
subsequent death of his brother John. But when the recital 
proceeds to state, “being the land devised to Charles by his 
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father David,” it limits and restricts a description applicable 
to both titles to that specific one which the sheriff believed him 
to own. Then the granting part of the deed conveys the tract 
“hereinbefore mentioned, with all the interest, estate, and 
profit of the said Charles” in and to the said land and crop. 

Every part of the description is true in relation to the title 
supposed to be in Charles under his father’s will; every part is 
false with respect to Charles’ title to the whole tract from his 
mother’s deed, provided the first general description is sustained 
by the recital, which the authorities cited clearly show it 
ought to be. 

The sheriff’s intent as to what land was meant to be sold can 
be collected only from the deed. It is the land there described 
which was levied upon, bid for, and sold, and what I appre- 
hend the sheriff likewise intended to sell, though I have little 
doubt that if he had known the true state of the title he would 
have sold the whole tract; but being misled by the will of the 
father, he sold only the land claimed under it. It is of great 
consequence to the public that land sold at a sheriff’s sale 
should be so specified and defined that every person attending 
may know what price to bid, and to be under no doubt as to 
the land he is bidding for. If the whole of Charles’ land 
passed under this deed, it would give an undue advantage to 
those bidders who were apprised of the true state of the title, 
and enable them to purchase the whole tract, while others were 
regulating their bids by the belief that nothing more than the 
land described by the sheriff was set up for sale. In 
this case the price was given for the land as described (245) 
in the deed, and not for the land which it is almost cer- 
tain the sheriff did not know of, and which there is no reason 
to believe the purchaser did. It has been said with much force 
on a similar question, “It ought to be received as a sound and 
settled principle, that the sheriff cannot sell any land on exe- 
cution but such as the creditor can enable him to describe with 
reasonable certainty, so that the people whom the law invites 
to such auctions may be able to know where and what is the 
property they are about to purchase.” Sales by process of law 
are under the protection of rules established for the common 
safety, and should be construed with a view to repress specu- 
lation and prevent the unnecessary sacrifice of property—con- 
sequences which would probably follow from a judgment in the 
defendant’s favor. I am therefore of opinion that the judgment 
of the Superior Court be affirmed. 
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Henverson, J. If I understand the argument of the de 
fendant, it is that the reference made in the sheriff’s deed to 
the will of David Smith, describing the land sold, should be re- 
jected, as repugnant to other descriptions which are sufficient 
to identify and locate it, which, being more certain, should con- 
trol, and if necessary correct that coritained in the reference. 
The description contained in the sheriff’s deed is “a tract of land 
lying in the county of Pitt, on the south side of Tar River, 
and on both sides of Hardie’s Run, being the lands devised to 
Charles Smith by his father, David Smith, and the undivided 
share of the said Charles Smith in the lands of his deceased 
brother, John Smith, containing 500 acres, more or less, being 
a part of three patents granted to John Hardie.” It is true, 
as contended by the counsel for the defendant, that if there 
is a full and clear description contained in one part of a deed, 

and in another part one less full and clear, which can- 
(246) not be reconciled with the first, the weaker shall give 

way, and, if it cannot be disposed of otherwise, entirely 
rejected. Thus, if A grant to B black acre, which he purchased 
of C, black acre will pass, although A purchased it of D, and 
not of C. If possible, the weaker description shall not be re- 
jected; where they can be reconciled, it shall be done, and it is 
rejected only when that is impossible. But so far am I from 
thinking in this case that either should be rejected as false or 
contradictory, I am of opinion that the description is incom- 
plete without both. That the lands lie on the south side of 
Tar River, in Pitt County, on both sides of Hardie’s Run, is 
certainly not sufficiently descriptive, nor is their locality fixed 
by further adding, “being part of three patents granted to 
John Hardie.” If the words had been, “being the lands granted 
to John Hardie,” it would have admitted of very great doubt 
whether the reference to David Smith’s will could have any 
effect; but the words are “part of three patents.” What part 
—one-half, one-tenth, or one-twenticth? The reference to the 
will of David Smith is therefore necessary to ascertain what 
part, and the defendant himself is under the necessity, not 
only of admitting it, but of insisting that it was made solely for 
the purpose of identifying the lands sold, and not the quantity 
of estate; for if the reference is used for the latier purpose, 
nothing passed, as Charles derived no estate in the lands from 
his father, he having none in them to give, they being the 
property of his mother. Indeed, if there is any doubt at all, 
it is whether anything, rather than what, passed. But I think 
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there is none or very little. The reference to the will rendered. 


that certain which was before vague and undefined. 


Per Curiam. Judgment affirmed, with the costs of this 
Court. 


Approved: Knight v. Leak, 19 N. C., 133; Murphy v. Mur- 
phy, 132 N. C., 362. 








; (247) 


‘ JAMES MOORE vy. IRA H. COFFIELD. 
From Martin. 


1. An indorser discharged by the laches of the holder, being ignorant 
of such laches,. promises to pay. The promise is not binding, 
although it appear that on a sale of real estate by the indorser 
to the maker, the note and a deed of trust were taken to secure 
the purchase money, and the deed still held by the indorser at the 
time of the promise. 


2. Where the maker is a seaman, without any domicil in the State, 
who goes on a voyage about the time the note falls due, no de- 
mand on him is necessary in order to-charge the indorser. 


Assumpsit against :the defendant, as indorser of a single bill 
or obligation, of which one Best was the maker and the defend- 
ant the payee. On the trial before his Honor, Mangum, J., 
at the Autumn Term, 1826, of the court below, the plaintiff 
proved the execution of the note and the indorsement, and 
further proved that Best was a seafaring man, and, at or 
about the time the obligation fell due, sailed from Washington, 
in this State, as captain of a vessel trading between that place 
and New York. One or two days before the maturity of the 
bond, one Hyman, as agent of the plaintiff, caused two letters 
to be written, each addressed to Best, and demanding payment, 
and sent one of them by mail to Plymouth and the other to 
Washington, and the day the bond came due he gave to the de- 
fendant a written notice, at the same time informing him that 
he had written the letters to Best. Coffield said he supposed he 
should have to pay this bond, but he should avoid the payment 
of another which he had indorsed to one Watts, who had failed 
to give him notice. Coffield also informed Hyman that he had 
a deed of trust from Best for a tract of land to secure the pay- 
ment of the note, and requested him to take the land in dis- 
charge of the claim; and, upon his refusing, desired him 
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(248) not to press the collection of the money, and Hyman 
promised to indulge him as long as he could. 

By the deed of trust it appeared that Coffield had sold to 
Best a tract of land, and for the purchase money had taken 
the obligation on which this action was brought, and the one 
indorsed to Watts, and Best conveyed the same land in trust to 
secure the payment of these obligations. 

Upon this evidence the plaintiff’s counsel insisted, either 
that no demand was necessary or there was such a promise to 
pay by the defendant as to avoid it. 

The judge instructed the jury, first, that if Coffield“had sold 
the land to Best, and in order to secure the payment of the pur- 
chase money to himself, and without any view to an indorse- 
ment, took the obligation and deed of trust, he had not thereby 
waived his right to insist on a due demand of the obligee, and 
notice to himself; secondly, that though the jury should believe 
Coffield did promise to pay, yet if at the time he was ignorant 
that payment had not been demanded of Best, the promise did 
not dispense with the demand, nor bind Coffield; and, thirdly, 
that though the payment of the obligation to Coffield was 
secured by the deed of trust, and the payment being thus 
secured to him, he afterwards promised to pay the same to the 
plaintiff, he was not bound thereby, the deed of trust not being 
a sufficient consideration to support the promise. 

Under these instructions a verdict was found for the defend- 
ant, and, a new trial being refused, the plaintiff appealed. 


Hogg for the appellant. 
Attorney-General contra. 


Hatt, J. The judge was right in the three propositions laid 
down by him in his charge; but another point properly arose 
upon the facts stated in the case, which was not duly 
(249) noticed. It was proved that Best, the maker of the 
obligation, was a seafaring man, and, at or about the 
time the obligation became payable, sailed from Washington as 
master of a vessel bound to New York; and it did not appear - 
that he had a domicil, or any. establishment within the State, 
at which payment could be. demanded. The maker being at 
sea, in his usual employment, and the indorsee not being bound 
to follow him beyond the State, it follows that if he had no 
_ domicil or establishment, a demand should be dispensed 
with. 
In this view of the case the defendant was liable upon his 
indorsement, without any express promise to pay, and the jury 
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should’ have been so instructed, and consequently, for the 
judge’s omission to give such instruction, there must be a new 
trial. : 

Per Curtam. Judgment reversed, and new trial awarded. 








CHARLES McDOWELL and another, administrators of 
C. McDOWELL, v. DAVID TATE. 


From Burke. 


1. The word “set-off” entered by a defendant with the general issue 
shall be taken as a plea in bar where the amount is equal to or 
greater than the plaintiff’s demand; where less, it shall be taken 
as a notice of set-off only. 


2. An account signed by one with another, whose bond the first holds 
for a larger amount, should be left to the jury as evidence of a 
payment on the bond. 


Dest for $472, due November, 1799, and secured by bond. 

The memorandum of the defendant’s pleas was entered in these 
words, “General issue, payment and set-off,” no formal pleas 
being filed; and the plaintiff’s counsel, when the cause 
was called for trial, asked leave to amend the plead- (250) 
ings by replying the statute of limitations to the last 
plea; but Ruffin, J., who presided, declared that he consid- 
ered the entry to be equivalent, in the loose practice permitted 
in this State, not to a plea, but to a notice of set-off, and the 
matter proposed to be replied could be used on the pleadings 
as they were, and therefore refused the amendment as unneces- 
sary. 
On the trial, the defendant, after proving some partial pay- 
ments, claimed the benefit of a further payment of $90, of 
which the evidence alleged was a written receipt signed by the 
plaintiff’s intestate in his life, and the defendant being unable 
to produce the receipt itself, proposed to prove its loss by his 
own oath, in order to let in evidence of ifs contents, which proof 
the judge refused to hear. 

By way of set-off the defendant then offered in evidence an 
account for £78, acknowledged and signed by the plaintiff’s 
intestate 20 November, 1802. More than three years having 
elapsed from that time till the bringing of this action, the 
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judge treating the word “set-off” as an informal notice only, 
instructed the jury that the account was barred. 

A verdict was found for the plaintiffs, and a motion for a 
new trial being overruled, the defendant appealed to this Court, 
where the cause was submitted without argument, no counsel 
appearing on either side. 


Henverson, J. A set-off to the full amount of the plaintiff’s 
demand may be pleaded in bar of the action. If it is less than 
the demand, it cannot of itself be pleaded in bar; but the de- 
fendant avails himself of it by annexing it to some plea which 
with the sum set off amounts to a full defense, and giving no- 
tice of the set-off—most commonly thus, in the short entries on 
our dockets, general issue and notice of set-off; and if the par- 

ticulars of the set-off are required, they must be fur- 
(251) nished. And so it is, I apprehend, when it is pleaded in 

bar. The particulars must be furnished if required; 
and should the set-off, when offered in the form of a plea, be 
found not to amount to the plaintiff’s demand, the defendant 
may use it as a notice of set-off. At least this is a common prac- 
tice, and I can see no objection to it. The entry in this case 
is “General issue—set-off.” This I should have understgod as 
offered in the form of a plea, and had it amounted to the full 
demand, it could not be objected that it was barred by the stat- 
ute of limitations; for that which confesses and avoids cannot 
be shown under a general replication, which is nothing but a 
bare denial. But if the defendant insists on this being a plea, 
it is clearly insufficient, for it is not an answer to whole de- 
mand. It can be used only as a notice of a set-off, and if good, 
is applied to extinguish the plaintiff’s demand to an equal 
amount. It necessarily follows that it may be repelled by 
showing that it is barred by the statute of limitations, without 
any replication to that effect; for in fact, when it comes in as 
a notice, no answer of record is given to it, that is, it is not 
noticed in the pleadings farther than before stated. But I think 
the judge erred in not submitting it to the jury as a payment. 
A payment differs from it only in this, that a payment is, by 
consent of the parties, either expressed or implied, appropri- 
ated to the discharge of a debt; a set-off is a mutual, independ- 
ent claim, which still continues to exist as such, and one which 
the parties did not intend should be appropriated to the satis- 
faction of an existing demand, but that each should have 
mutual causes of action, and of course mutual actions if they 
pleased against each other. In this cause, Tate was indebted 
to McDowell to the amount of several hundred dollars, and 
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Tate furnishes Greenlee with articles to the amount of £70, 
and Greenlee signs an account acknowledging their re- 

ceipt. It is unfair to presume that Tate intended any- (252) 
thing else but to pay his debt as far as the amount would 

go, and that McDowell received them with the same intention. 
It is not probable that McDowell intended to come under an 
obligation to pay Tate that sum, whilst Tate owed him a large 
debt, or that Tate intended to enforce payment from him; 
and whatever might be Tate’s original intention, if MeDowell 
received them to be applied as a payment or credit to the bond, 
and this was known to Tate and assented to by him, it becomes 
a payment—that is, it is-appropriated. And the conduct of 
Tate is a strong exposition of his understanding of it, for he 
has kept it for upwards of twenty years, without attempting 
to enforce payment; and although the statute in relation to set- 
offs has not changed the nature of mutual debts, and converted 
that to a payment which in its nature is not, yet, in the inter- 
pretation of the acts of the parties, to get at the intention 
which gives character to the act, it has had a great effect, as in 
the present case. It is not presumed that Tate intended this 
as a set-off, or an independent demand, for if he attempted to 
enforce it, McDowell would set off his large demand against it, 
and make him pay costs; and if he did not, but waited to set it 
off until McDowell should bring suit, McDowell could entirely 
defeat it, by virtue of the statute of limitations, 

I do not pretend that the statute has changed the nature of 
the thing, but only that when its character depends on intent, 
it has waived the presumption of that intent and thereby given 
to it a different character. 

Per Curtam. Judgment reversed, and a new trial granted. 


Approved: Peace v. Nailing; 16 N. C., 289; Norment v. 
Brown, 79 N. C., 363; McClenahan v. Cotten, 83 N. C., 332; 
McRae v. Malloy, 87 N. C., 196; Sugg v. Watson, 101 N. C., 
188; Electric Co. v. Williams, 123 N. C., 54; Hicks v. Kenan, 
139 N. C., 346. 
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(253) 
STATE v HENRY A. LANGFORD. 


From Lincoln, 


1. Burglary can only be committed in a dwelling-house, or such out- 
buildings as are necessary to it as a dwelling. 


2. Therefore it is not burglary to break the door of a store, situate 
within three feet of the dwelling, and inclosed in the same yard. 


Tue prisoner was indicted for a burglary, and on the trial 
before Strange, J., the breaking proved was of the doors of a 
store opening into the street; the store was within three feet 
of the dwelling-house of the owner, and was inclosed by the 
same fence, but there was no entrance common to both. His 
Honor instructed the jury that if they believed the breaking 
as proved, it was a burglarious one, and the prisoner was guilty. 

A verdict being rendered for the State, and judgment of 
death awarded, the defendant appealed. 


No counsel for the prisoner. 
Attorney-General for the State. 


Henverson, J. Burglary is a breaking and entering the man- 
sion house of another in the night-time, with an intent to commit 
some felony within the same, whether such intent be executed 
or not. It is almost the only case where crime in the highest 
degree is not dependent on the consummation of the intent. In 
almost all other offenses there is a locus penitentia. But the 
law throws her mantle around the dwelling of man, because it is 
the place of his repose, and protects not only the house in 
which he sleeps, but also all others appurtenant thereto, as par- 
- eel or parts thereof, from meditated harm; thus the kitchen, 

the laundry, the meat or smoke house, and the dairy are 
(254) within its protection; for they are all used as parts of 

one whole, each contributing in its way to the comfort 
and convenience of the place as a mansion or dwelling. They 
are used with that view, and that alone; and it may be ad- 
mitted that all houses contiguous to the dwelling are prima 
facie of that description. But when it is proved that they are 
used for other purposes—for. labor, as a workshop; for vending 
goods, as a storehouse—this destroys the presumption. It then 
appears that they are there for purposes unconnected with the 
actual dwelling-house, and do not render it more comfortable 
or convenient as a dwelling; in short, that they are not a parcel 
or part thereof, but are used for other and distinct purposes. 
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The house, as a dwelling, is equally comfortable and convenient 
without them as with them. Their contiguity to the dwelling 
may afford convenience or comfort to the occupants as a me- 
chanic, a laborer, or a shopkeeper, but none to him as an house- 
keeper. These principles, I think, are fully recognized in 
King v. Egginton, 2 Bos. and Pul., 508, and spoken of in East, 
Starkie, and Russell with approbation. In fact, without some 
such rule, we should be at sea without a rudder; for shall we 
take distance as our guide? Must the off-house be within one 
foot, ten, or a hundred feet? Or, as some say, a bow’s shot? 
Those who speak of distance ascertain it only by its being rea- 
sonable, and what may be reasonable to the mind of one man 
may not be to that of another. Shall we take the curtilage as a 
guide? It may be asked to what extent. A small yard or a 
large one, inclosed or uninclosed? for writers do not precisely 
agree as to what constitutes the curtilage. I think, therefore, 
that it is unsafe to extend the signification of the word dwelling- 
house farther than to embrace the dwelling itself, and such houses 
as are used as part or parcel thereof, such as are used with the 
dwelling, considered as a dwelling-house, and tending to render 
it convenient and comfortable to the dweller as an house- 
keeper. If it be asked, on the other side, what is to be (255 
done where the kitchen or pantry is placed at a great dis- 

tance from the dwelling, whether it is to be protected as part 
thereof, it is answered that it must then lose its protection, not 
because it is no longer part of the dwelling, but on the score of 
carelessness or indifference; as the dwelling-house of a man is 
not protected who leaves his doors and windows open, or who 
places his property in a situation where he knows it will be 
stolen. For the criminal law protects men against those acts 
only from which they cannot protect themselves, and leaves the 
careless and negligent to their civil remedy. 


Taytor, C. J., dissentiente. The definition of burglary, as 
furnished by the best writers on criminal law and explained 
by adjudged cases, does, in my opinion, include the case under 
consideration. The mansion, according to Hale, not only in- 
cludes the dwelling-house, but also the outhouses, such as barns, 
stables, cow-houses, dairy-houses, and the like, if they be part 
of the messuage, though they be not under the same roof or 
joining contiguous to it. An outhouse upon a lot in a town 
cannot be more completely placed within the protection afforded 
by law to the mansion house than this store was. It was three 
or four feet only from the dwelling-house, and connected with 
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it by a gate, and it was under the same fence on all sides where 
a fence could be made, so as to be within the curtilage, or piece 
of ground lying near, and belonging to the dwelling-house. In 
these circumstances, it is stronger than Castle’s case, 1 Hale, 
558, where two men were condemned for breaking open a back- 
house of Castle’s, eight or nine yards distant from the dwelling- 
house, only a pale reaching between them. It is as strong as 
the case of Gibson and others reported in Leach. There the 

shop was built close and adjoining to the dwelling-house, 
(256) but there was no internal communication between the 

house and the shop, and no person slept in the shop. 
The only door to the shop was in the courtyard before the house 
and shop, which courtyard was inclosed by a wall three feet 
high. In the wall was a wicket which served as a communica- 
tion to both the house and the shop. The burglary was com- 
mitted in the shop, and the conviction was held to be proper. 
That case must have proceeded on the principle that the prox- 
imity of the shop to the mansion placed it under the same privi- 
lege and protection. It was burglary, because the shop was 
within the curtilage, and not because the house and the shop 
were both inclosed by the same fence, for that is not essential 
to the formation of the curtilage, as appears from Brown's 
case, cited in East P. C., 493. Nor can it be collected from 
Castle’s case, already cited, that there was any common in- 
closure. 

These cases seem to me to show the conviction here to have 
been proper; and I think their authority is strengthened by the 
cases relied upon in behalf of the prisoner, which being 
founded, in my view of them, on exceptions to the rule, prove 
the existence of the rule itself. 

The first is Garland’s case, Leach, 130, where the breaking 
was of an outhouse, and occupied by the owner with his dwell- 
ing-house, and separated therefrom by an open passage of eight 
feet wide, but the outhouse was not connected with the dwelling- 
house by any fence inclosing beth. 

The prisoner was acquitted, because the outhouse was so 
separated from the dwelling-house, and not within the same 
common fence. But in the case before us both circumstances 
exist, from the absence of one of which the prisoner was ac- 
quitted in Garland’s case ; for here the store was connected with 

the dwelling-house, and both were inclosed within the 
(257) same fence; for I consider a fence on three sides, where 
the front is on a street in a town, as equal to a fence 
all around in any other situation. But in Garland’s case 
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the prisoner must have been convicted without the fence, if the 
outhouse had been connected with the dwelling-house by a pale, 
instead of being separated from it by an open passage, other- 
wise the principles of Castle’s case would have been disregarded. 

Parker’s case, cited from 4 John., 423, is the same as Gar- 
land’s case, save only in the distance of the store from the 
dwelling-house. It was not connected with the house, nor was 
there any inclosure. 

. Egginton’s case, 2 Bos. and Pul., 508, was decided on grounds 
which have-no application to the circumstances of this case. 
From the facts stated in that case, from the points relied upon 
by the prisoner’s counsel in arguing it, and from the manner 
in which it is constantly quoted by writers, I infer that the 
judgment proceeded on the ground that the center building 
was severed from the mansion house by lease or otherwise, and 
adapted to the use of several manufactories, the partners of 
which had it on their joint occupation; consequently it could 
not be considered as the mansion house of M. R. Boulton. So 
if a man let a shop only, and sever it from his house for years, 
and the party who hath the shop does not lodge in it, and this 
be broke open in the night-time, it is no burglary. Kelyng, 84. 
If Boulton had used the center building in a manufactory of 
his own exclusively, it must have been considered as part of 
his dwelling-house, although there was no internal communica- 
tion between them. 

The books may be searched in vain for any rule or case, re- 
ferring to the use made of an outhouse as the criterion, 
whether burglary can be committed by breaking it open. A 
shop or manufactory may, in judgment of law, be part of the 
mansion house, as much as a dairy or stable, or any 
other house subsidiary to the comfort and employment (258) 
of the mansion, as some of the cases already remarked 
upon show. And Mr. Justice Blackstone says if the barn, 
stable, or warehouse be parcel of the mansion, and within the’ 
same common fence, a burglary may be committed therein, 
for the capital house protects and privileges all its branches 
and appurtenants, if within the curtilage or homestall. 4 Bl. 
Com., 225. Lord Coke divides a mansion house into two 
branches, viz., to inset edifices, as hall, parlor, buttery, kitchen, 
and lodging chambers, and the outset buildings, as barns, sta- 
bles, cow-houses, dairies, ete. All these are parcels of the man- 
sion house, and will pass by that name. Without ascribing to 
his lordship’s et cetera the same extent which he gives to some 
of Littleton’s, we may fairly understand it as including all the 
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houses within the homestall, whatever may be their use. It 
would be strange, too, in practice to protect a more remote 
dairy and leave unprotected a contiguous store, presenting much 
stronger temptations. 

This is my view of the case maturely considered, though ex- 
pressed with all possible brevity; but as it may be erroneous, 
I am highly gratified that the opinion of my brothers renders 
it harmless to the prisoner. 


Per Curtam. Judgment reversed, and rule for a new trial 
made absolute. 


Cited: 8S. v. Whit, 49 N. C., 352; S. v. Jenkins, 50 N. C., 
431; S. v. Jake, 60 N. C., 472; S. v. Foster, 129 N. C., 707. 





(259) 


THE STATE v. SAMUEL ROBERTS. 
From Buncombe. 


Where a prisoner has once been induced to confess by the impression 
of hope or fear, confessions subsequently made are presumed to 
proceed from the same influence, until the contrary be shown by 
clear proof; and while this presumption remain unanswered, 
these latter confessions (though induced by no immediate threat 
or promise) are not admissible evidence. 


Tue prisoner was indicted for burglary, and on the trial 
before Strange, J., Mr. Solicitor Wilson offered in evidence 
confessions made by the prisoner under the following circum- 
stances: After he was arrested, some person (one Smith, the 
prosecutor, being present) said, “that as the prisoner was now 
in custody, any confession he might make could not be given 
in evidence against him; he might therefore as well come out 
‘with the whole truth”; and some other person added, “that 
as he was a young man, if he made confessions it would be more 
to his credit hereafter.” Upon this, the prisoner made the 
confession which was offered to be given in evidence, but the 
court rejected it. 

It was then proved that several days-after the prisoner was 
committed to jail, he of his own voluntary motion requested the 
jailer to send for Smith, stating that he wished to disclose to 
him the names of certain persons who had been concerned in 
and advised the commission of the burglary. Smith came, and 
after the prisoner had stated his accomplices’ names, Smith 
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asked him how he got the door open, in answer to which he 
described the manner of opening the door, and stated other 
circumstances tending to establish his guilt, many of which 
were confirmed by the testimony of other witnesses. 

These latter confessions the court received and left to the 
jury, who found the prisoner guilty; and a new trial being re- 
fused and judgment pronounced, the prisoner appealed. 


No counsel for the prisoner. 
Attorney-General for the State. (260) 


Tayrtor, C. J. I think it would be unsafe to extend the ad- 
mission of confessions in evidence against a prisoner further 
than a course of approved adjudications warrant. The true 
rule is that a confession cannot be received in evidence where 
the defendant has been influenced by any threat or promise; 
for, as it has been justly remarked, the mind, under the pres- 
sure of calamity, is prone to acknowledge, indiscriminately, a 
falsehood or a truth, as different agitations may prevail; and 
therefore a confession obtained by the slightest emotions of 
hope or fear ought to be rejected. Here the prisoner was told 
his confession could not be given in evidence on account of his 
being in custody, and that he had better tell the whole truth; 
and further, that as he was a young man, it would be to his 
credit hereafter. Some confession was made under the imme- 
diate influence of the motives thus presented to him. Two or 
three days afterwards, without any immediate influence being 
exercised over him, he made a fuller confession; but it is im- 
possible to say that the latter was voluntary, for it may have 
been the result of the hope first held out to him, and before 
it is admitted, the court ought to be thoroughly satisfied that 
it was voluntary. 

There ought to be a new trial. 


Hatt, J. In order to make the confessions of a prisoner 
evidence to a jury, it should appear that he was not 
induced to make them from a hope of favor or compelled (261) 
by fear of injury. 

As to the first confessions made by the prisoner in this case, 
two circumstances are observable: first, he was told that any 
confessions he might make could not be given in evidence against 
him, because he was in custody; and, secondly, that if he made 
any, it would be more to his credit hereafter. I think the 
judge acted altogether right in rejecting, as evidence se con- 
fessions, because they were made with the expectati benefit 
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and under a belief that they could not afterwards be raised up 
in evidence against him. When these confessions were made, 
Smith, the prosecutor, was present, and the confessions which 
were afterwards made to him in jail appear to have been a 
continuance of these which were made as before observed upon. 
The prisoner, it is presumable, did not think that these would 
be used against him more than those first made. Indeed, it 
would seem a little strange that confessions made at one time 
should not be evidence, but a repetition of them afterwards 
should be; besides, it may be asked, why did the prisoner, by his 
last confessions, try to make others participate in his crime, 
unless it was therefrom to derive benefit and lighten his own 
burthen? I think these confessions were not of that voluntary 
character which the law requires they should be to make them 
legal evidence. The first and last made confessions appear to 
me to be of the same character. I am of opinion a new trial 
should be granted. 


Henverson, J. Confessions are either voluntary or invol- 
untary. They are called voluntary when made neither under 
the influence of hope or fear, but are attributable to that love 
of truth which predominates in the breast of every man, not 

operated upon by other motives more powerful with 
(262) him, and which, it is said, in the perfectly good man can- 

not be countervailed. These confessions are the highest 
evidences of truth, even in cases affecting life. But it is said, 
and said with truth, that confessions induced by hope or ex- 
torted by fear are, of all kinds of evidence, the least to be re- 
lied on, and are therefore entirely to be rejected. It seems to 
be admitted in this case that the confessions first made were of 
that character, and were therefore rejected; but that, being 
repeated to the same person some time afterwards, they lost 
their original character, assuming that of free and voluntary 
ones, and became evidences of the truth. But for what reason 
I am at a loss to conceive. How or whence does it appear that 
the motives which induced the first confession had ceased to 
operate when it was repeated? It is not incumbent on the 
prisoner to show that they resulted from the same motives. It 
is presumed that they did, and evidence of the most irrefragable 
kind should be produced to show that they did not. It is suffi- 
cient that they may proceed from the same cause. 4 Starkie, 
49. In fact, the latter confessions are mere duplicates of the 
first, and it might as well be said that the copy is more perfect 
than th@@Miginal. Had the prisoner gone further in the last 
confessi han in the first, such further admissions are all 
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of the same character, and are supposed to flow from the same 
source. As to the confessions being corroborated by other testi- 
mony, that cannot affect the case. They were admissible or 
inadmissible, of themselves. It is true that where a fact has 
been ascertained through extorted confessions, such fact may 
be proven: as if the prisoner disclose the place where the stolen 
goods were concealed, it may be shown that the goods were 
found there; but nothing that the prisoner said in regard to 
them is admissible. Were it not for authority, which I am not 
prepared either to admit or deny, I would say that nothing but 
the insulated fact pointed out by the prisoner’s confes- 

sion should be proven; not even that the discovery was (263) 
made by means of the confessions. 4 Starkie Ev., 51. 

These corroborating circumstances, I think, were improperly re- 
ceived, and this upon authority, as well as reason; for the con- 
fessions cannot be propped by circumstances tending to estab- 
lish their probability. The evidence showing that must rest 
on its own basis, and cannot be propped by confessions improp- 
erly obtained. 

Per CurtamM. Judgment reversed, and new trial awarded. 


Cited: 8. v. Scates, 50 N. C., 422; S. v. Fisher, 51 N. C., 
481; S. v. Mitchell, 61 N. C., 448; S. v. Lawhorne, 66 N. C., 
639; S. v. Drake, 82 N. C., 596; S. v. Ellis, 97 N. C., 449; 8. 
v. Drake, 113 N. C., 624; S. v. Brittain, 117 N. C., 783; 8. v. 
Davis, 125 N. C., 614. 








STATE v. ROBERT H. MOLIER. 
From Buncombe. 


1. Although the testimony of two witnesses is necessary to convict of 
perjury, yet the direct oath of one witness, and proof of declara- 
tion of the prisoner inconsistent with the oath in which perjury 
is assigned, is sufficient. 

2. Perjury is properly assigned in an oath taken before a court of 
competent jurisdiction, although the witness was erroneously 
sworn. 

3. False spelling which does not alter the meaning of the word mis- 
spelt, is no ground for arresting the judgment. 


Tue defendant was indicted for perjury alleged to have been 
committed on a trial before a justice of the peace, in which 
the prisoner was the plaintiff and one McGhee the defendant, 
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for “a debt of one dollar due by account.” Upon the trial the 
prisoner was sworn as a witness for himself, and proved an 
account for one sifter or sieve, swearing that it “was just and 
true.” The prisoner was then asked by the justice whether he 
had not given the sifter to McGhee, to which he replied that he 
had not given it, but that McGhee then owed him for it. The 
prisoner was not asked whether the matter in dispute was a 
book account, nor whether he could prove the delivery of the 
sifter by other means than his own book and oath. Neither 

was the book-debt oath exhibited to him, but he was ad- 
(264) mitted to prove the sale and delivery, without any objec- 

tions by McGhee or the justice. On the trial of the 
indictment, before his Honor, Judge Ruffin, the falsity of the 
oath was proved by McGhee, who swore that the prisoner had 
given him the sifter, and by four other witnesses, two of whom 
swore that a short time before the delivery of it they had 
heard the prisoner say that he intended to give it to McGhee, 
and the other two swore that a short time thereafter they had 
heard him say that he had so given it. 

The counsel for the prisoner contended that he could not be 
convicted, first, because the falsity of the oath was proved by 
one witness only; that other witnesses proving declarations of 
the prisoner, which, although inconsistent with the oath, might 
be false. Second, that if the oath was false, it was not perjury, 
as it was taken extrajudicially—a justice of the peace not hav- 
ing jurisdiction to swear the declaration prescribed by the act 
“ascertaining the method of proving book debts.” Both of 
these objections were overruled by the presiding judge, who 
instructed the jury that if they were satisfied by the oaths of 
two witnesses that the prisoner had deliberately, knowingly, 
and corruptly taken a false oath, they ought to find him guilty; 
and that the rule of law requiring two witnesses to convict was 
well satisfied by the proof of the declarations made by the pris- 
oner, provided they believed the witnesses who swore to them. 

The jury found the prisoner guilty, and his counsel moved 
first for a new trial, on the ground of misdirection, and, second, 
in arrest of judgment, because the word sieve was spelt sive. 
Both of which being overruled and judgment pronounced for 
the State, the prisoner appealed. 


Gaston for the appellant. 
Attorney-General for the State. 


Taytor, C. J. It is a well-established rule of evidence that 
the testimony of a single witness is insufficient to warrant a 
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conviction on a charge for perjury. But it does not, (265) 
appear to be anywhere laid down that two witnesses 

are necessary to disprove directly the fact sworn to by the 
defendant, although in addition to the testimony of a single wit- 
ness some other independent evidence ought to be adduced. To 
convict a man of perjury there must’be strong and clear evi- 
dence, and more numerous than the evidence given for the de- 
fendant, is a rational rule laid down in 10 Mod., which seems to 
have been followed ever since; for if you weigh the oath of 
one man against another, the presumption always made in favor 
of innocence shall turn the scale in favor of the accused. Here 
the falsity of the oath was directly proved by one witness, who 
swore that the prisoner gave him the sifter; and the evidence 
given by the other four witnesses appears to me to be of that 
independent and supplemental character which will satisfy the 
rule of law. To two of these witnesses the defendant told that 
he intended to give the sifter to McGhee, and to the two others 
he said, a short time afterwards, that he had given it. This 
is undoubtedly -strong evidence of the falsity of the oath, and, 
when added to McGhee’s evidence, removes the dilemma of 
weighing his oath against the prisoner’s, by creating a decided 
preponderance against it. It is such evidence as was properly 
admissible on the trial of the warrant, according to Kitchen 
v. Tyson, 7 N. C., 314, and if admitted, must have destroyed 
the credibility of the prisoner. I cannot perceive why it is not 
equally strong, upon the trial of the indictment, in addition to 
McGhee’s evidence, to show the falsity of the oath. 

As to the other reason for a new trial, it presents the inquiry, 
whether the oath was judicially administered. That the mag- 
istrate had jurisdiction of the matter, being a book ac- 
count, is not to be doubted; and any irregularity in the (266) 
mode of administering the oath cannot oust that juris- 
diction. The record sent up authorizes the belief that the 
defendant McGhee was present at the trial of the warrant, and 
as he did not require the preliminary questions to be asked of 
the prisoner, it must be considered as a waiver of them, the law 
being introduced for his benefit. But considered in any point 
of view, the proceedings at the utmost can only be considered 
as erroneous, and not void; whence it will follow that perjury 
may be assigned in the oath so taken while the proceeding stands 
unreversed. 1 Vent., 181; 1 Sid., 148; Raym., 74. Indeed, a 
respectable writer on the criminal law makes a question whether 
a perjury in a court whose proceedings are afterwards re- 
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versed for error, may not still be punished as perjury, notwith- 
standing such reversal. 1 Hawk. P. C., 432. 

It appears to me difficult to-distinguish this case from one 
where a witness is improperly admitted by the court and the 
witness swears falsely. Can it be doubted that he would be 
indictable for perjury, provided the court has jurisdiction of 
the matter? 

With respect to the motion in arrest of judgment on account 
of leaving out the letter e in the word sieve, I think it is not 
to be sustained. I know of no authority for arresting judg- 
ment for false spelling in an indictment, where the word mis- 
spelt is of the same sound, and does not constitute a different 
word. It was impossible that the jury could be misled by mis- 
taking the word so spelt for any other in the English language, 
except the word intended, viz., a bolter or search. 

In King v. Beach, Cowp., 230, Lord Mansfield said that the 
Court had looked into all the cases on the subject, and that the 
true distinction is, even in the case of a variance, that where 

the omission or addition of a letter does not change the 
(267) word, so as to make it another word, it is not material. 

Thus, if the misrecited word is in itself a word, though 
not intelligible with the context, as air for heir, there the 
variance, according to the decisions, is fatal; but not if the 
mutilated word does not make any other word. I Doug., 194, 
in notis. I am consequently of opinion that the conviction was 
right. 

Per Curtam. Judgment affirmed. 


Cited: Colbert v. Piercy, 25 N. C., 78. 








STATE v. JACOB ELLAR. 
From Ashe. 


Profane swearing, charged to be a public nuisance, is punishable by 
indictment, notwithstanding the power to proceed summarily, 
given to the justices of the peace bythe act of 1741. 


Tue indictment charged that the defendant, being an evil 
disposed person, “did, in the public street of Jefferson, pro- 
fanely curse and swear and take the name of God in vain, to 
the evil example, etc., and to the common nuisance of the good 
citizens of the State.” 

160 





JULY TERM, 1827. 





STATE v. UPTON. 





After a verdict for the State the counsel for the defendant 
moved in arrest of judgment upon the ground that the offense 
was not indictable. His Honor, Judge Strange, sustained the 
motion, and judgment being arrested, the solicitor appealed. 


Attorney-General for the State. 
No counsel for the defendant. 


Tayrtor, C. J. It was held in S. v. Waller, 7 N. C., 229, 
that if the offense with which the defendant then stood charged 
had been laid as a common nuisance, and the jury had so found 
it, the judgment would have been supported. Drunken- 
ness and profane swearing are placed on the same foot- (268) 
ing by the act of 1741, ch. 30, and where committed in 
single acts may be punished summarily by a justice of the 
peace. But where the acts are repeated, and so public as to 
become an annoyance and inconvenience to the citizens at 
large, no reason is perceived why they are not indictable as 
common nuisances. Several offenses are stated in the books 
as so indictable, though not more troublesome to the public 
than the one before us. A common scold is indictable as a 
common nuisance; and with equal if not stronger reason I 
should think a common profane swearer may be so considered. 

Per OCurtam. Let the judgment be reversed. 


Cited: S.v. Jones, 31 N. C., 40; 8. v. Brewington, 84 N. C., 
785; S. v. Chrisp, 85 N. C., 529; S. v. Davis, 126 N. C., 1062. 








STATE v. JESSE UPTON. 
From Davidson. 
Where a case is so defectively stated as not to enable the court to per- 


ceive the points intended to be presented, a new trial will be 
awarded. 


Tue prisoner was indicted for the murder of his wife, and 
tried before Daniel, J., on the Fall Circuit of 1826. The fol- 
lowing is a copy of that part of the record sent to this Court 
which is necessary to the elucidation of the. case: 

“The court refused to permit the prisoner to give evidence of 
the declarations of his wife, not in the presence of her husband, 
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before death, made to different persons and at different times, 
that the defendant was deranged, or subject to periodical de- 
rangement.” 
“The State inquired of a witness whether the wife of the 
defendant had not come to him and requested him to go to her 
house, and the court permitted the charge she made, after 
(269) they got there, in the presence of the defendant, to be 
given in evidence, and his denial of the charge, but re- 
fused the declarations of the wife made to the witness, at the 
witness’s house, when she first went for him, when the husband 
was not present.” 
The jury having returned a verdict for the State, and a rule 
for a new trial being discharged, the prisoner appealed. 


Nash for the prisoner. 
Attorney-General contra. 


Tayrtor, C. J. I do not know upon what principle the decla- 
rations of the wife, made at the witness’s house, are admissible 
in evidence. They could be so only on the ground of their 
being dying declarations; but it nowhere appears from the 


case that she had then received the fatal wound. Independ- 
ently of this ground, which cannot be assumed, her sayings 
touching the insanity of her husband are not proper evidence, 
whether they were favorable or otherwise to him. If material 
to the defense, it should be shown by other evidence. 

But this case is made up so unsatisfactorily that it is diffi- 
cult to collect from it what we are called upon to decide. For 
this reason alone I am disposed to grant a new trial. 

Per Curtram. Judgment reversed, and rule for a new trial 
made absolute. 
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REGULAZ GENERALES. 


It is ordered that in all appeal cases, whether on the law or 
equity side of the Court, the counsel for the appellant shall 
deliver to the counsel appearing on the other side, if any, a 
statement in writing of all the points intended to be made and 
relied on, at least eight clear days before the day of the argu- 
ment of the cause; and any point or matter of objection to the 
judgment or decree below, not contained therein, shall be con- 


sidered as waived, unless the Court shall, for sufficient reasons 
offered or appearing, allow or desire that such matter or point 
may be made and discussed. 

And it shall also be the duty of the counsel for the appellant 
to furnish to each of the judges of this Court (at the least four 
clear days before the day of argument of any cause) a copy of 
the statement or statements delivered to the counsel on the 
other side. 

Leaving with the clerk or his deputy for the counsel for the 
appellee, the statement required by this rule, will be a sufficient 
delivery to the counsel. 


A true copy from the minutes. 
Teste: Wa. Rosarps, Clerk. 











APPENDIX. 


OPINION OF MARSHALL, C. J., IN U. S. 
CIRCUIT COURT. 


JONATHAN WHITAKER v. FREDERICK FREEMAN. 


1. Of several pleas, each is separate and independent as if contained 
in different records; therefore, where in an action for a libel the 
defendant pleaded not guilty and a justification, it was held that 
the admission of the libel contained in the latter plea could not 
be used either to estop the defendant to insist on his denial or as 
evidence to prove the publication on the issue joined on the 
former plea. 

2. A declaration for a libel must undertake to set out the very words; 
to give the substance and effect is not sufficient, and if, on the 
trial, the libel produced does not correspond with that set out, 
the plaintiff must fail, since no reason can be assigned why the 
plaintiff should not be required to prove what he is required to 
allege. 


THs was an action on the case for a libel, tried at the No- 
vember Term, 1826, of the Circuit Court for the district of 
North Carolina, before the Honorable John Marshall, Chief 
Justice of the United States. 

The declaration, besides the usual introductory averments of 
good character, etc., alleged a special inducement that the plain- 
tiff was a Congregational clergyman and minister of the gospel, 
and that the defendant designed to defame him in that char- 
acter, ete. The declaration then charged the publication of a 
libel in the form of a letter directed to one H. P., from which 
particular sentences were selected and stated in various forms, 
in twenty-five different counts, all exactly alike in the induce- 
ments, ete., and setting forth the libelous sentences extracted, 
not according to the tenor, but charging that the letter con- 
tained, amongst other things, “the false, scandalous, malicious, 
and defamatory matter following.” 

The libelous matter was charged in the different counts (272) 
as follows: 

1st Count. “He lived within 30 miles of my father. The 
reports of his frequently whipping his wife are well known 
there.” 

2. “He was in the habit of whipping his wife.” 

3. “It was said that he whipped his wife.” 

4. “It was notorious there that he was in the habit of whip- 
ping his wife.” 
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5. “I have it from good authority that he has been guilty of 
giving his wife repeated whippings.” 

6. “He has been guilty of stealing wood.” 

7. “He has been charged with stealing wood.” 

8. “I have it from good authority that he has been guilty of 
stealing wood.” 

9. “I have it from good authority that he has been charged 
with stealing wood.” 

10. “If he has credentials with him, they are forgeries.” 

11. “If he has credentials with him, they are probably for- 
geries,.”” 

12. “If he has credentials with him, they are probably for- 
geries, or were given him to get rid of him.” 

13. “If he has credentials, they are forged.” 

14. “If he has credentials, they are probably forged.” 

15. “If he has credentials, they are probably forged, or given 
him to get rid of him.” 

16. “He is an impostor, and should not be countenanced.” 

17. “He is an impostor, and should not be countenanced as 
a teacher of youth or preacher of religion.” 

18. “He is an impostor, and should not be countenanced or 
employed as a teacher of youth or preacher of religion.” 

19. “He should not be countenanced as a teacher of youth or 
preacher of religion.” 

20. “He should not be employed as a teacher of youth or 
preacher of religion.” 

21. “He is an impostor, and should not be employed as a 
teacher of youth or preacher of religion.” 

22. “He is an impostor, and should not be countenanced or 
employed as a teacher of youth or moral instructor.” 

23. “My object in giving you information is that he may 
not be employed as a preacher of religion or instructor of 
youth.” 

24. “I give you information that he may not impose himself 
on other communities.” 

25. “You are at liberty to use this letter as you think proper, 
to prevent the people from being imposed on by him.” 

The declaration also contained a distinct set of counts, alleg- 

ing the several libelous charges in this form: “they 
(273) (innuendo, the plaintiff and one Daniel K. Whitaker) 
lived, etc.,” in all other respects exactly like the first set. 

To this declaration the defendant pleaded, first, not guilty; 
and, second, the truth of the matters contained in the libelous 
charges as a justification. 
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_On the trial, the letter being produced under a subpena duces 
tecum, the material facts of it appeared to be in the following 
words : 

“No sooner did I cast my eye upon that part of a former let-° 
ter of yours, informing me of your being visited (infested, I 
should say) by two antitrinitarian preachers—a father and 
his son—than it was impressed upon my mind, Whitaker and 
his son are the men! The character of these men I know full 
well. They are from New Bedford, Massachusetts, which is’ 
within thirty miles of my father’s house, and which place I 
have often visited—and visited this last fall. I never heard 
any good of them. I have heard from the best authority much 
evil. Not that they were capable of doing much hurt by 
preaching; they were considered by all as unfit to preach—as 
too immoral even to preach socinianism. The older man has 
been settled over the antitrinitarian church in New Bedford a 
number of years, and had also a school in that place until last 
spring or summer. Reports of his stealing wood, etc., whipping 
his wife unmercifully, and such like deeds had become so fre- 
quent, and his immoralities and infidelity so notorious, that his 
people (his church and congregation) were ashamed of him 
and were anxious to get rid of him. At length (his congrega- 
tion have dwindled away to almost his own family) and the 
parish wishing to have another minister, agreed to give him 
$1,200 if he would release them from their obligation to sup- 
port him, and clear out. He found this for his interest, and 
left N. B.. These two men, no doubt, finding their character 
gone in Massachusetts, have come to these ends of the earth, 
hoping to impose upon the good people. The young man has 
probably taken up preaching since he left his native State. 
They may have recommendations from those who were willing 
to have them leave these regions, and cared not for whst impo- 
sitions they might practice elsewhere. Their testimonials, if 
they have any, may be forged. It is a pity they should be per- 
mitted to impose upon the people anywhere, either as preachers 
or schoolmasters. I consider them as dangerous men in either 
occupation. 

“You are at liberty to show the above, as far as you may 
think proper.” 

It was insisted on the part of the defendant that the letter 
produced did not support any one of the counts, and 
that the plaintiff was not entitled to a verdict; while on (274) 
the part of the plaintiff it was contended that there was 
no material variance between the declaration and the letter, 
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and that if there was, the defendant, by his plea of justification, 
which admitted the publication of the libel as charged in the 
declaration, was estopped to deny the publication; or if he was 
‘not technically estopped, yet the admissions in that plea were 
evidence from which the jury upon the plea of not guilty must 
find against the defendant. 

These points were fully argued by Gaston for the plaintiff 
and Badger for the defendant, when the Chief Justice expressed 
‘a wish that the trial should proceed, reserving these questions 
for his further consideration; upon which a verdict was taken 
for the plaintiff, with an agreement that if the court should be 
against the plaintiff on the matters reserved, the verdict should 
be set aside and a nonsuit entered. 

The case was held under advisement until May Term, 1827. 


Marsuatt, ©. J. This is an action on the case, founded on 
a libel published by the defendant. He pleaded not guilty, and 
has also justified the words as being true. 

At the trial the plaintiff gave in evidence a letter written by 
the defendant to his correspondent in Raleigh, for the purpose 
of being shown to others, which contains substantially the 
charges stated in the declaration, but in different language. 

The plaintiff insisted at the trial: (1) That the plea of 
justification admitted the publication of the libel charged in the 
declaration, and dispensed with the necessity of proving it. 
(2) That the letter given in evidence supported the declara- 

tion. The jury found a verdict for the plaintiff, sub- 
(275) ject to the opinion of the court on the two points re- 
served, 

1. On the first point the plaintiff produced cases to show 
that the plea of justification contains a formal admission of 
the words charged in the declaration, and would not be good 
without such admission. It must confess and avoid the charge. 

He then insisted that this being a confession on record, was 
stronger than a confession made orally in the country, and 
estopped the party from denying it. In support of this last 
proposition he relied on the generally admitted dignity of 
record evidence, and cited Goddard's case, 2 Co., 4, 6. 

In Goddard's case the Court after saying “that the jurors 
who are sworn to say the truth shall not be estopped, for an 
estoppel is to conclude one to say the truth,” added, “but if 
the estoppel or admittance be within the same record in which 
issue is joined upon which the jurors shall give their verdict, 
then they cannot find anything against that which the parties 
have affirmed and admitted of record, although the truth be con- 
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trary; for a court ought to give judgment upon a thing con- 
fessed by the parties, and the jurors are not to be charged with 
any such thing, but only with things in which the parties differ.” 
_ In Goddard's case, as was very properly remarked by the 
counsel for the defendant, there was a single plea, and the ad- 
mission and agreement of parties, to which the observation of 
the court applies, are made in the particular and single issue 
which the jury was sworn to try. The language of the Court 
is applicable to such a case only. ‘The jury, though not gen- 
erally “estopped to say the truth,” is estopped “if the admit- 
tance be within the same record in which issue is joined upon 
which the jurors shall give their verdict.” When this 
case was decided a record contained a single issue, and (276) 
the word record might be used generally, in the same 
sense with the word issue. The relative “which,” in the last 
instance, refers to “issue,” upon which issue the jurors shall 
give their verdict. This is proved clearly by the reason the 
Court assigns why a jury is estopped from finding the truth 
contrary to such admission. It is that “a court ought to give 
judgment upon a thing confessed by the parties, and the jurors 
are not to be charged with any such thing.” Now, the jurors 
are charged with every issue of the cause, and must pass on 
every issue. The court cannot give judgment until a verdict 
is found on each. Indeed, I do not understand the plaintiff to 
contend that the admission in one plea estops the jury from 
finding the truth in an issue made upon a different plea; but 
that the admissions in one plea may be given in evidence in 
support of a different issue in the same cause. Goddard's case, 
then, turns on a principle entirely distinct from this, and inap- 
plicable to it. In Kirk v. Norvill, 1 T. R., 118, Buller, J., said 
that several pleas in the same cause were “as unconnected as if 
they were in separate records.” 

In England, under the statute of the 4 and 5 Anne, ch. 16, 
the defendant is allowed to plead several pleas with leave of the 
court. In commenting upon this statute, Bacon says, in his 
Abridgment, vol. 5, p. 448: “It hath been frequently insisted 
upon that a defendant could not, within this act, plead contra- 
dictory and inconsistent pleas, as non assumpsit and the statute 
of limitations, ete. But the court has allowed such pleas,” 
observing, “that if the benefit of the statute was to be confined 
to such pleas as are consistent, it would hardly be possible to 
plead a special plea and a general issue, the one always denying 
the charge, the other generally confessing and avoiding it; and 
the statute itself makes no distinction herein.” In conformity 
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(277) with this rule the English books on the subject of plead- 

ing, in all their forms of special pleas, state the gen- 
eral issue as being first pleaded. This would be entirely use- 
less if the admissions contained in almost every special plea in 
bar could be used to disprove the facts alleged in the general 
issue. The English books do not, I believe, furnish a decision, 
or even a dictum to countenance the idea that the matter of one 
plea can be brought in evidence against another. Their entire 
independence of each other has been often held. In Grills v. 
Manville, Willes, 378, the attempt was made to aid one plea 
to which a demurrer had been filed, by an averment in a subse- 
quent plea. Lord Chief Justice Willes, in delivering the opin- 
ion of the Court, said: “Though he has denied it in his second 
plea (that the opposite party was seized in fee), that will make 
no alteration, it being a known rule, and never controverted, 
that one plea cannot be taken in to help or destroy another, but 
every plea must stand or fall by itself.” 

This opinion undoubtedly applies to the sufficiency of a plea 
in point of law. It asserts that one plea cannot be affected in 
point of law by a fact averred in a different plea; not that such 
facts may not be used as evidence, but it shows that distinct 
pleas in the same cause are entirely independent of each other, 
and have no technical connection. The same principle is laid 
down in Kirk v. Norvill, in first Term Reports. That was an 
action of trespass, in which the general issue and: three special 
pleas in bar were pleaded. The jury found three issues for 
the plaintiff and the last for the defendant. The plaintiff ob- 
tained a rule to show cause why judgment-should not be entered 
up in his favor, because the last plea, on which the verdict was 
found for the defendant, was no bar to the action. The defect 
in the fourth plea was cured by an averment in the second and 
third; but the court made the rule absolute; and Butler said: 

“There never was such an idea before, as the counsel 
(278) against the rule have suggested, that one plea might be 

supported by what was contained in another. Each 
plea must stand or fall by itself.” 

-It is admitted that these cases apply only to the entire inde- 
pendence of different pleas in point of law; but they cer- 
tainly show that the facts alleged in one plea have no more 
influence on an issue made upon a distinct plea in the same © 
cause than if the same matter had been pleaded in a different 
cause. Ever since the statute of Anne it has been usual in 
England, where the defendant meant to justify, to plead also 
the general issue. This is so apparently useless, if the plea 
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of justification amounts to a confession, which can be trans- 
ferred to the general issue, that a court would not give leave to 
plead both pleas, where the right depended on the court, and 
the defendant would not ask it, where useless pleas are attended 
with heavy expenses. 

The principle in pleading, that a special plea must confess 
and avoid the fact charged in the declaration, was introduced 
at a time when the rigid practice of courts required that every 
cause should be placed on a single point, and when it was 
deemed error to plead specially matter which amounted to the 
general issue; it was not allowed to deny the fact and to justify 
it. The defendant might select his point of defense, but when 
selected, he was confined to it. That a single point might be 
presented to the jury, he was under the necessity of confessing 
everything but that point. The attention of the jury was not 
directed to multifarious objects, but confined to one on which 
alone the cause depended. This rigid rule was undoubtedly 
productive in many instances of great injustice. The Legisla- 
ture in England thought proper to change it, and to admit of 
various defenses in the same action. But the forms of pleas 
remained. The permission to put in more than one with 
the leave of the court did not vary the established forms. (279) 
The admissions which are contained in one plea respect 
only the issue made up on that plea. The purpose for which 
the rigor of the ancient rule was relaxed by law would be de- 
feated if the matter of one plea were to destroy another. 

There is no more reason that a plea of justification should 
prove the libel on the issue of not guilty than that it should 
support a new action for a libel founded on the plea itself. It 
contains an averment that the words were true, and if uttered 
by the defendant, not in his defense by way of plea, but as a 
substantive and voluntary allegation, would be the foundation 
of a new action. But such a plea has never been so considered. 
Whether the reason is that the allegation is in the form pre- 
scribed by law, which the defendant must use in order to avail 
himself of a defense allowed by law, or that the plea is put in 
by counsel, and the words are used by him, and are not the 
words of the defendant, the reason operates as strongly against 
their being used as testimony in support of the general issue 
as against their being used in support of a new action founded 
on the plea. Certain it is that in England this use has never 
been made of them. 

In the United States, generally, the rigor of the ancient rule, 
that the defense shall be confined to a single point, has been re- 
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laxed still further than in England. In most of the States, and 
North Carolina is understood to be among them, the defendant 
has a legal right, without asking the leave of the court, to plead 
as many several matters as may be necessary, or as he may 
think necessary, for his defense. It would be entirely incon- 
sistent with the spirit and object of these acts to permit forms 
of pleading devised at a time when judicial proceedings were 
regulated on a principle which they were intended to change, 
to render one of the defenses which they authorize an 
(280) absolute nullity. Im England this has never been at- 
tempted. The courts there will not exercise the power 
they possess to restrain the defendant from pleading incon- 
sistent pleas, because such restraints would defeat the policy 
of the act of Parliament. The policy of the acts passed on 
the same subject in the United States is still more apparent. 

It is true that in one State the principle maintained by the 
plaintiff in this cause has been sustained. The very respectable 
court of Massachusetts has decided that in an action for slan- 
der the admissions contained in a plea of justification do of 
themselves disprove the plea of not guilty. I am far from 
disregarding any opinion of that Court; but I believe it stands 
alone, and that no similar decision has been made in any State 
of the Union. 

It constitutes no inconsiderable deduction from the authority 
of the decision in Massachusetts that there is reason for the 
opinion that it was disapproved generally by the bar. The 
Legislature of that State has enacted that henceforth the plea 
of justification shall not, in an action of slander, be held to dis- 
prove the plea of not guilty, if that be also pleaded. This act 
of the Legislature shows, I think, that the general sense of the 
profession, even in that State, was opposed to the decision of the 
Court. 

I think it a fair construction of the act which authorizes 
the defendant to plead several pleas, that he may use each plea 
in his defense, and that the admissions unavoidably contained 
in one cannot be used against him in another. It was there- 
fore incumbent on the plaintiff in this case to prove the libel 
charged in the declaration. 

2. Has he done so? 

The letter offered in evidence contains substantially a charge 
that the defendant is guilty of facts essentially the same as are 
stated in the declaration; but the charge is made in words which 
vary materially from those alleged in the declaration, and 

they also state the fact as varying in form. Does this 
(281) evidence support this issue on the part of the plaintiff? 
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The Queen v. Drake, 3 Salk., 224, was an information for a 
libel, which stated the words according to their tenor. The 
word “nor” was inserted instead of “not.” This variance, 
though it did not alter the sense, was held fatal. The Court 
said that cujus quidem tenor imports a true copy. Holt said 
a libel may be described either by the sense or by the words; 
and, therefore, an information charging that the defendant 
made a writing containing such words is good, and in such a 
case a nice exactness is not required, because it is only a de- 
scription of the sense and substance of the libel. 

In King v. Burr, 12 Mod., 218, it was again held that “ac- 
cording to the tenor and effect following” imported a literal 
copy. The word “effect” alone, it was said, would have been 
too uncertain, but that word did not vitiate, and “tenor” was 
certain. 

The language of the Court in the Queen v. Drake would seem 
to justify the inference that it is sufficient to state the sense and 
substance of the words in the information or declaration. If 
the charge be “that the defendant made a writing containing 
such words,” that is good; “and in such case a nice exactness 
is not required, because it is only a description of the sense and 
substance of the libel.” “A nice exactness” in what? I pre- 
sume, in the proof of the words laid in the declaration. It does 
not purport to charge the whole libelous matter in the very 
words used in the libel, but to charge its sense and substance. 

The exact extent of this decision is not quite apparent. 
Whether the very words laid in the declaration must be proved, 
or the material words will be sufficient, or whether equivalent 
terms will satisfy the law, remains unexplained. It would be 
difficult to sustain the proposition that the word “tenor” 
was indispensable in order to bind the plaintiff to an (282) 
exact recital of the words of the libel. That such words 
as these, the defendant made and published of and concerning 
the plaintiff, “a paper-writing in the words following, to wit, 
he (the plaintiff meaning, ete.)” would not import a recital 
of the very words, as much as if the word “tenor” had been 
inserted. And if the sense and substance is all the charge im- 
ports, it is difficult to assign a reason why it would not be suffi- 
cient to charge the sense and substance in the declaration. Yet, 
in the King v. Burr the Court said that to state in the declara- 
tion that the defendant published a false, scandalous, and mali- 
cious libel, “according to the effect following,” would be too 
uncertain. 
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In the Queen v. Drake the Court took a distinction between 
slander written and spoken, which seems founded in reason. 
“Words are transient, and vanish in the air as soon as spoken, 
and there can be no tenor of them; but when a thing is written, 
though every omission of a letter may not make a variance, yet 
if such omission make a word of another signification, it is 
fatal.” 

We are left to conjecture whether this observation applies to 
every declaration for written slander in which words are speci- 
fied or to such only as charge the libel according to tenor. 

Nelson v. Sir Woolson Dixie cases, in time of Hardwicke, 
305, was an action for words spoken. The words which were 
spoken to the plaintiff’s servant were laid in the declaration 
thus: “Where is that thief, your master—that confederate thief 
with Barker, who hath robbed me? I will hang him, by God; 
damn me if I do not.” The variance was, that the words 
proved were, “I will hang them both,” instead of “I will hang 
him”; and this was held fatal. Lord Hardwicke said: “The 
words laid are not proved. An action for words may either lay 
the particular words spoken, as in this case, or may set out the 

substance of the words; and if the substance only be 
(283) set out, as that the defendant charged the plaintiff with 

such or such a crime, etc., then it is sufficient to prove 
the substance of the words; and that was Stayley’s case, and 
there are precedents of the sort in Rastal’s Entries, and the 
substance is laid in Latin; but where the very words are laid 
those words must be proved as laid, though the rules are not 
now so strict as formerly; for if there should be a variation in 
the order of the words as proved to be spoken from what is 
laid in the declaration, so it be agreeable in substance, it is 
sufficient.” 

It is not stated in the report of this case that the declara- 
tion charged the slanderous words to be spoken according to 
tenor, but that it purported to state the words themselves; and 
in such case it was held necessary to prove them as laid. It is 
observable, too, that the variance does not consist in the slan- 
derous words themselves, but in additional words, which are 
perhaps explanatory of the meaning of the words importing the 
slander. Nor is there any distinction as to the meaning of the 
slanderous words themselves, between threatening to hang both 
the thieves, and threatening to hang the plaintiff only. That 
this variance was held fatal shows how nearly it was then sup- 
posed the proof must come to a declaration purporting to recite 
the slanderous words. 
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The opinion expressed by Lord Hardwicke, that the declara- 
tion may set out the substance of the words, as that the de- 
fendant charged the plaintiff with such or such a crime, is 
contradicted in other cases, and seems now to be overruled in 
England; though in Richardson’s Practice a declaration in that 
form is inserted, and has been supported, I am told, in the 
Court of Appeals of Virginia. It has also been supported in 
Pennsylvania, Kennedy v. Lowry, 1 Binny, 393. In England 
it is certainly held bad. In 3 Maul and Selwyn, 110, the 
plaintiff charged the defendant in one count with speaking 
false, scandalous, and malicious words, to the effect fol- 
lowing, etc. This was held bad after verdict. The (284) 
Court observed that in Dr. Sacheverel’s case the judges 
said: “By the law of England, and constant practice in all 
prosecutions by indictment or information for crimes or mis- 
demeanors by writing or speaking, the particular words sup- 
posed to be criminal ought to be expressly specified in the 
indictment or information.” The Court added: “There seems 
no reason~for any difference in this respect between civil and 
criminal cases. The action arises ex delicto.” A reason as- 
signed for this rule is, that were it otherwise “it would be 
almost impossible to plead a recovery in one action in bar of 
another.” 

In Wood v. Brown, 6 Taunton, 168, the declaration charged 
the defendant with publishing a libel “purporting, etc.” On 
demurrer this was held bad, because by such a mode of declar- 
ing the plaintiff would withdraw from the defendant the power 
of demurring to the words of the libel. 

In Zenobio v. Axtell, 6 Term, 162, where the libel was pub- 
lished in a foreign language, it was held ill to set forth its 
substance in a translation. The declaration ought to state 
the libel in the original language. In Wood v. Brown, 1 Mar- 
shall, 522, the declaration charged the defendant with pub- 
lishing “a certain false, scandalous, malicious, and defamatory 
libel, purporting thereby that the plaintiff’s beer was of a bad 
quality, ete.” The Court seemed to think that what was said 
by Lord Holt in the Queen v. Drake furnished a strong argu- 
ment in favor of the opinion that it was sufficient to set forth 
the sense and substance of the libel. “Here, however, the 
plaintiff had neither stated the words nor the substance. He 
had merely stated the conclusions which he himself had drawn 
from the supposed libel, and which might be very different 
from those which the court would draw from it.” The Chief 
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Justice said: “We will consider of this case; I certainly have 
always thought it was necessary to state the libel.” 

After taking time to consider, Lord Chief Justice Bibbs said: 
“We have looked into the case, and into the other cases on the 

subject, and though in some of the cases there are ex- 
(285) pressions which have carried this doctrine farther than 

_was at first intended, we think it impossible that this 
declaration can be supported. It charges the defendant with 
publishing a libel purporting as is therein stated. In all actions 
for libels it is the province of the court to say whether the ex- 
pressions complained of amount to a libel or not; and if this 
mode of declaring could be supported, the court would lose 
that jurisdiction, and it would be given to the jury.” 

It has been held very clearly, 2 East, 426, that in a plea 
justifying slander because the defendant heard it from another, 
it is not sufficient to allege that the person referred to spoke - 
words to the effect of those on which the action is brought. 
The words themselves must be set forth in the plea. 

If the words themselves must be set forth, as seems to be the 
prevailing opinion, it is difficult to assign a sufficient reason, 
especially in actions for written slander, why the words should 
not be proved. The distinction between charging a libel ac- 
cording to tenor, and charging it in words purporting to be 
the very words of the libel, seems entirely arbitrary, and one 
for which no satisfactory reason can be assigned. Its effect 
would naturally be to discard the word tenor from every decla- 
ration, as being at the same time useless and dangerous. But 
it is not easy to reconcile the rule which requires the words 
themselves to be stated with that which dispenses with their 
being proved. It would seem to consist with reason and with 
general legal principle that in all cases where the declaration 
professes to charge the very words the plaintiff should be held 

to prove those words, at least if they are in writing. 
(286) The cases on this subject, however, are very unsatis- 
factory. 

Mr. Justice Buller, in his Nisi Prius, p. 5, says: “It was 
formerly holden that the plaintiff must prove the words pre- 
cisely as laid; but that strictness is now laid aside, and it is 
sufficient for the plaintiff to prove the substance of them.” 

Mr. Buller does not inform us whether this rule is confined 
to words spoken, or extends also to libels. His examples are of 
oral slander. There is too wide a range for those who are 
to determine in what cases the evidence proves the substance 
of the charge. The books do not, and perhaps cannot, furnish 
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complete satisfaction on this point. It is clear that words 
spoken in the second person will not sustain a declaration charg- 
ing the same words, if alleged in the declaration to be spoken 
of the plaintiff in the third person; and it is also clear that the 
slightest variation between the evidence and the charge, if it 
may indicate a different thing, is fatal. Waters v. More, 2 
Barnwell and Alderson, 756, is a strong example of this. The 
declaration charged that the defendant said of the plaintiff: 
“This is my umbrella, and he stole it from my back door.” 
The evidence was that the defendant said: “It is my umbrella, 
ete.” The variance was held fatal, because the words charged 
in the declaration applied to a particular umbrella which was 
present, and the words proved applied to an umbrella which was 
absent. And yet the words, “it is my umbrella, etc.,” may be 
spoken of a particular umbrella then present. There are many 
cases to the same effect, but they all turn upon the principle 
that the difference in language, though very slight, may denote 
a different offense. In such cases there is a plain and sufficient 
reason for holding the variance fatal. 

In the King v. May, Doug., 183, it was held, in an indict- 
ment for perjury, the words, “in manner and form following, 
that is to say, etc.,” do not bind the party to recite the instru- 
ment verbatum. ‘This was an indictment against May 
for perjury, in an indictment against the present prose- (287) 
cutor for an assault. It referred to the former indict- 
ment, and added, “which indictment was presented in manner 
and form following, that is to say,” and then proceeded to set 
forth the indictment m hac verba, but omitted a word con- 
tained in the original indictment. It was admitted not to have 
been necessary to recite the former indictment; but it was 
contended that the prosecutor had undertaken to recite it, and, 
that having done so, was bound to set it forth verbatim. A 
verdict was given for the plaintiff, and a rule was moved to 
show cause why the verdict should not be set aside. The objec- 
tion had been made at the trial before Buller, J., but was over- 
ruled by the judge, who said “that the word tenor had so strict 
and technical a meaning as to make it necessary to recite ver- 
battm,; but that by the expression in this case nothing more - 
than a substantial recital was requisite, and that the variance 
here was only in matter of form.” The rule was granted, but 
was afterwards given up, and judgment was pronounced against 
the defendant. This, it is true, was not an action for a libel; 
and it was not necessary for the action to set forth the paper 
in which the misrecital, by the omission of a word, took place. 
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But it is a very strong case to prove what I have said appears 
to me to be very unreasonable, that the plaintiff is not held to a 
strict recital, unless the word tenor is used. Still it is difficult 
to reduce the materiality of the variance to certain rules. 

Campagnon v. Martin, 2 Blac. Rep., 790, was an action for 
words, in which it was held that though all the actionable words 
laid in the declaration were not proved, the plaintiff might 
have a verdict for such as were proved. That, however, was 

an action for words spoken, not written, and an action 
(288) was sustainable for the words proved. Had the words 

which were not, proved been left out of the declaration, 
no doubt would have existed in the case; and it was thought 
material that the judge directed the jury to disregard those 
words in estimating damages. 

Tobart v. Tipper, 1 Campbell, was an action for a libel. The 
words charged in the declaration were: “My sarcastic friend, 
by leaving out, etc.” The libel produced in evidence was, 
“My sarcastic friend Moros, by leaving out, ete.” The sole 
variance was that the word Moros, which existed in the libel, 
was omitted in the declaration. And yei the reporter does not 
state that the declaration charged the words according to tenor. 
If an exact recital was unnecessary in an action for a libel, 
where the declaration purports to state the libel in terms, I feel 
some difficulty in accounting for this case. The omission of 
the word Moros does not seem to me to be a substantial vari- 
ance. 

In 7 Taunton, 204, the declaration charged the defendant 
with saying, “Hancock’s wife is a great thief, and ought to 
have been transported some years ago.” The words proved 
were, “Hancock’s wife is a damned bad one, and ought to have 
been transported seven years ago.” The variance was held 
fatal. 

In Barnes v. Holloway, 8 T. R., 150, words laid affirmatively 
were proved to have been spoken interrogatively, and this vari- 
ance was held fatal. Yet it is clear that an interrogation may 
imply an affirmation, and may be so understood by the hearers. 
The Court said, whatever the party may mean, the words must 
be proved as they are laid. »There is “a manifest distinction 
between the same idea conveyed by words spoken affirmatively 
and put interrogatively.” 

The person who looks into this subject will be surprised at 
finding how very unsatisfactory the cases are. 

I will not compare the libel adduced in evidence with that 
charged in the declaration. 
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The Chief Justice then proceeded to dissect the letter, (289) 
and to compare with critical exactness the several sen- - 
tences it contained, with the counts in the declaration intended 
to set them forth, and observed that though the imputations 
cast upon the character of the plaintiff were of equal atrocity 
with those charged in the declaration, and in some instances 
approached so nearly as to be substantially the same, yet were 
they, in no instance, exactly the same; and the verbal variations 
were such as at least to make the charges susceptible of a 
slightly different meaning from the proof. He concluded by 
declaring that upon the principles he had stated, such variance, 
though slight, was fatal, and that consequently the verdict must 
be set aside, and a 

Nonsuit entered. 


Note.—It is proper to state that the declaration was drawn with- 
out the inspection of the letter declared on, which was not seen by 
the plaintiff’s counsel until produced on the trial, and the only infor- 
mation possessed of its contents was derived from the recollection of 
witnesses who had heard it read. It should also be added that after 
the nonsuit was entered, the Chief Justice, on motion of the plaintiff’s 
counsel, directed that on payment of the costs the nonsuit should be 
set aside and the plaintiff allowed to file a new declaration. 


Cited and approved: King v. Whitley, 52 N. C., 529; Sum- 
ner v. Shipman, 65 N. C., 623; S. v. Townsend, 86 N. C., 676. 








